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Foreword to Bound Volume 18

The publication of volume 18 of Deschler-Brown-Johnson-Sul-
livan Precedents marks the completion of the compilation of
modern precedents of the House of Representatives commenced
by then Parliamentarian Lewis Deschler in 1974. The volume
contains the forty-first and final chapter in the series as well
as an appendix authored by former Parliamentarian Charles
W. Johnson, III. Chapter 41 is focused on the budget process
in the House and contains precedents from the enactment of
the Congressional Budget Act of 1974 through 2012. The ap-
pendix represents commentary from the perspective of Charles
W. Johnson, III, whose service in the Office of the Parliamen-
tarian with seven successive Speakers uniquely qualifies him to
document the parliamentary evolution of the House since the
publication of volume 1 in 1976. The contributions of former
Parliamentarian John V. Sullivan, particularly his vision and
leadership in preparing this volume and modernizing the Office
of Compilation of Precedents, are gratefully acknowledged.

THOMAS J. WICKHAM, JR.
Parliamentarian

FEBRUARY 8, 2013.
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Budget Process

A. Introduction to the Budget Process

§ 1. Introduction

Pursuant to article I, section 8 of the Constitution of the United States,
Congress retains the “power of the purse,” encompassing the authority to
lay and collect taxes, pay debts, and borrow money on the credit of the
United States. Furthermore, section 9 requires that all money drawn from
the Treasury be in “consequence of appropriations made by law.” Apart from
these simple prescriptions, however, the Constitution does not provide spe-
cific mechanisms for managing the nation’s finances. Instead, the congres-
sional budgeting process has grown and evolved over time. What exists
today is a complex system involving the interaction of a variety of laws (en-
acted over several decades), executive action, congressional rulemaking de-
signed to guide budgetary policy, and additional congressional rules created
to enforce budgetary decisions.()

In order to allocate Federal fiscal resources, Congress engages in an au-
thorization process, an appropriations process, and a congressional budget
process. Federal programs are created during the authorization process,
which contemplates legislation establishing the programs and authorizing
funds to be spent thereon. Congress then provides funding for these Federal
programs during the appropriations process, by which money is formally
drawn from the Treasury for authorized programs. These spending decisions
are made in the context of a framework provided by the congressional budg-
et process, which outlines fiscal policy with regard to overall levels of reve-
nues and spending. These different processes do not necessarily occur in
chronological order.

In addition to the discretionary spending process described above, Con-
gress has enacted laws that mandate spending on certain programs. Such
“mandatory” or “direct” spending (including most kinds of entitlement
spending) occurs by law without regard to the annual spending decisions
made by Congress during the appropriations process. The annual cost of
such programs is determined by formulas contained in the legislation itself,

1. For an earlier overview of the congressional budget process, see Deschler’s Precedents
Ch. 13 § 21, supra.
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and can be altered by Congress only through revisions to the underlying
law.

Congress establishes its fiscal policy with the development of an annual
concurrent resolution on the budget.® The budget resolution is not a law
signed by the President, but represents instead an internal congressional
plan to guide the consideration of spending bills in the House and the Sen-
ate.® The concurrent resolution on the budget establishes the aggregate
spending and revenue levels for the current fiscal year as well as targets
for subsequent fiscal years.® The aggregate spending levels are then sub-
divided among “major functional categories” to set funding priorities among
the different areas of government.®®

The concurrent resolution on the budget’s fiscal policies are enforced by
both congressional and executive actions. The Congressional Budget and Im-
poundment Control Act of 1974 (Congressional Budget Act),(® the Balanced
Budget and Emergency Deficit Control Act of 1985 (Gramm-Rudman-Hol-
lings),(» the Budget Enforcement Act of 1990 (BEA of 1990),® the Budget
Enforcement Act of 1997 (BEA of 1997), the Statutory Pay-As-You-Go Act
of 2010 (Stat-Paygo),(1® and the Budget Control Act of 2011 (BCA of

2. See §§4, 5, infra.

3. Because the adoption of a congressional budget resolution does not require executive
action, a proposal to convert the entire budget process from a concurrent resolution to
a joint resolution is not germane to a bill merely requiring the executive to submit bal-
anced budgets to Congress but not otherwise altering the congressional budget process.
See Deschler-Brown Precedents Ch. 28 §§5.6, 6.31, supra.

4. The number of additional fiscal years covered by budget resolutions has varied over
time. In its original form, the Congressional Budget Act required no projections beyond
the fiscal year covered by the budget resolution. Throughout the 1980s, however, budg-
et resolutions would occasionally contain projections for future fiscal years. The Budget
Enforcement Act of 1997 codified this practice by requiring appropriate budgetary lev-
els for both the current fiscal year and at least the four ensuing fiscal years.

5. There are currently 20 major functional categories used by the Federal government,
each represented by a specific three-digit code and further subdivided into subfunc-
tional categories. For example, the functional category of “National Defense” (050) is
divided among the subfunctional categories of “Department of Defense-Military” (051),
“Atomic Energy Defense Activities” (053), and “Defense-related Activities” (054). This
classification system is based on one first developed in the budget for fiscal year 1948
and has changed little over the subsequent half-century. See 31 USC § 1104.

6. Pub. L. No. 93-344 (2 USC §§601-688). Relevant provisions of the Congressional Budg-
et Act (with accompanying annotations) are also carried at House Rules and Manual
§1127 (2011).

. Pub. L. No. 99-177 (2 USC §§ 900, et seq.).

. Pub. L. No. 101-508.

. Pub. L. No. 105-33.

. Pub. L. No. 111-139 (2 USC §§931-939).

S © W
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2011),(1D comprise the major statutory sources that have shaped how Con-
gress and the executive branch enforce budgetary decisions. In addition to
these statutory sources, specific budget-enforcement provisions contained in
the rules of the House and the Senate,(!2) as well as in budget resolutions
themselves,(13) provide further mechanisms to govern such decisions.

Budget and Accounting Act of 1921

Prior to the 20th century, funding for government programs was achieved
through separate appropriation bills, but such legislation was not coordi-
nated within any overall Federal budget system. The basic framework for
such a system was created by the Budget and Accounting Act of 1921. This
Act, for the first time, created a role for the executive branch in the budg-
eting process, requiring the President to submit to Congress a comprehen-
sive annual budget outlining all major spending priorities. It further created
the Bureau of the Budget (later renamed the Office of Management and
Budget or OMB) and the General Accounting Office (later renamed the Gov-
ernment Accountability Office or GAO) to provide budgetary data and accu-
rate audits of Federal programs.()) In response to the Act, Congress consoli-
dated its spending decisions within the respective Committees on Appropria-
tions of the House and the Senate. But the Act provided no framework for
how overall spending decisions in Congress were to be made.

Congressional Budget Act of 1974

In 1974, Congress enacted a comprehensive framework for establishing a
uniform mechanism for developing budgetary goals and enforcement. The
Congressional Budget Act of 1974() consisted of ten titles, including the Im-
poundment Control Act® found in title X.

The Congressional Budget Act created new budget committees in both the
House and Senate, as well as the Congressional Budget Office (CBO). It es-
tablished a timeline for development and consideration of budgetary policy,
including, for the first time, a requirement that Congress adopt an annual
spending plan.® This plan initially took the form of a non-binding “first”

11. Pub. L. No. 112-25.
12. See §5, infra.
13. See §4, infra.
1. 31 USC §1101.
1. Pub. L. No. 93-344 (2 USC §§ 601-688).
2. House Rules and Manual §1130(6A) (2011); 2 USC §§ 682-88. See §§ 26-28, infra.
3. 2 USC §601. For examples of “legislative budgets” adopted by Congress prior to the
advent of the Congressional Budget Act, see Deschler’s Precedents Ch. 13 §§21.1, 21.2,
and Ch. 24 §5.25, supra.
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concurrent resolution on the budget (to be passed in advance of appropria-
tion bills) and a binding “second” concurrent resolution (to be passed by the
beginning of the fiscal year). That plan has since been revised to eliminate
the non-binding budget resolution in favor of a single, binding annual budg-
et resolution for each fiscal year.

Section 300 of the Budget Act established a timetable for the development
and adoption of a concurrent resolution on the budget and the completion
of congressional action on annual appropriation bills® and any reconcili-
ation legislation.(®

Section 301 of the Budget Act® outlines the content of the concurrent
resolution on the budget, which includes totals of new budget authority and
outlays, total Federal revenues, and the public debt.

Section 303 of the Budget Act(™ provides a point of order against the con-
sideration of budget-related legislation before the concurrent resolution on
the budget is adopted. This ensures that all spending decisions are made
as part of the overall budget plan set forth in the annual budget resolution.

Section 311 of the Budget Act® precludes Congress from considering leg-
islation that would cause revenues to fall below, or total new budget author-
ity or total outlays to exceed, the appropriate level set forth in the budget
resolution. Thus, section 311 prevents legislation that would either cause a
breach in the overall spending “ceiling” or reduce revenues below the rev-
enue “floor” established in the budget resolution.

Section 302(a) of the Budget Act provides a framework for committee
spending decisions.(® The joint explanatory statement accompanying the
conference report on the concurrent resolution on the budget must include
“allocations” of total new budget authority and total outlays to each House
(and Senate) committee with jurisdiction over legislation creating such
amounts.(10 As described below, points of order can be raised to keep spend-
ing within the limits of these 302(a) allocations. Pursuant to section 302(b),

. 2 USC §631 and see §6, infra.
See §§19-21, infra.
2 USC §632 and see § 4, infra.
2 USC §634 and see § 9, infra.
2 USC §642 and see § 10, infra.
2 USC §633(a) and see § 11, infra.
Although both represent an effort to divide the overall Federal budget into logical sub-
categories, committee allocations and major functional categories (described above) are
different methods to achieve this goal. Because the major functional categories do not
correspond to the different committee jurisdictions of the House and the Senate, the
functional category amounts must be reformulated (“crosswalked”) in order to be dis-
tributed to congressional committees as section 302 allocations. Congressional enforce-
ment of budgetary levels takes cognizance only of such committee allocations and not
the functional categories.

PPPRASRA
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the Committee on Appropriations is required to subdivide its section 302(a)
allocation among its subcommittees, and points of order may be raised to
keep each such subcommittee’s spending within its section 302(b) suballoca-
tion.

Section 302(f)1D (as added by the Balanced Budget and Emergency Def-
icit Control Act of 1985) enforces the 302(a) or 302(b) allocation amounts by
providing a point of order against the adoption or enactment of any bill, res-
olution, amendment, or conference report that would cause the applicable al-
location of new budget authority to be exceeded.

Section 310 of the Budget Act(!2 outlines the procedures for the inclusion
of reconciliation directives in the concurrent resolution on the budget. Rec-
onciliation directives instruct committees to recommend changes in existing
law to achieve the goals in spending or revenues contemplated by the budg-
et resolution. Section 310 provides for expedited procedures for qualifying
reconciliation measures.

As originally written, title IV of the Congressional Budget Act provided
additional restrictions on legislation containing certain kinds of budget au-
thority not subject to appropriations(!® and entitlement spending that be-
comes effective prior to the start of the fiscal year. While some of these fea-
tures remain in place today, this title has been extensively revised over the
years.(I4

Part B of title IV of the Congressional Budget Act was added by the Un-
funded Mandates Reform Act of 1995,(0% and contains restrictions on legis-
lation containing certain kinds of intergovernmental mandates.

Balanced Budget and Emergency Deficit Control Act of 1985

The Balanced Budget and Emergency Deficit Control Act of 1985 or
Gramm-Rudman-Hollings added new deficit control measures to the budget
process.() Gramm-Rudman-Hollings instituted a single binding budget reso-
lution to replace the prior requirement of two annual budget resolutions.
The Act also established binding committee allocations by creating a new
point of order under section 302(f).(» Additionally, the Act provided for se-
questration of budget authority as a mechanism for enforcing discretionary
spending limits and deficit targets.®

11. 2 USC §633(f) and see § 11, infra.
12. 2 USC §641 and see § 19, infra.
13. This describes so-called “backdoor” spending that makes funds available outside of the
appropriations process.
14. See §§ 12-14, infra.
15. 2 USC §§658-658g. See § 30, infra.
1. 2 USC §900.
2. 2 USC §633(f) and see § 11, infra.
3. See §26, infra. Gramm-Rudman-Hollings also provided for the suspension of certain
budgetary controls in the case of a declaration of war or the issuance of a “low growth”

7
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Budget Enforcement Act of 1990

The Budget Enforcement Act of 19901 was the result of a budget summit
between the executive and legislative branches to revise the Gramm-Rud-
man-Hollings deficit targets and discretionary spending caps. The Act also
created a pay-as-you-go (PAYGO) process that mandated the sequestration
of funds should the net effect of spending and revenue legislation result in
a deficit for the year. Additionally, the Act created a new title VI of the Con-
gressional Budget Act that contained these temporary budget enforcement
mechanisms.®

Unfunded Mandates Reform Act of 1995

The Unfunded Mandates Reform Act of 1995 (UMRA)) added a new part
B to title IV of the Congressional Budget Act. The Act created a new report-
ing requirement for estimating the cost of mandates and established par-
liamentary procedures for considering legislation creating unfunded inter-
governmental mandates. The primary parliamentary mechanism used is the
question of consideration, through which the House decides whether to con-
sider legislation imposing certain kinds of unfunded mandates.®

Budget Enforcement Act of 1997

The Budget Enforcement Act of 1997() was included as title X of the Bal-
anced Budget Act of 1997. This Act, the result of budget negotiations be-
tween the President and Congress, extended the discretionary spending lim-
its and PAYGO process of the Budget Enforcement Act of 1990 through fis-
cal year 2002. It made significant revisions to title IV® of the Congressional
Budget Act and created a new process for adjusting committee allocations.(®

economic report by the Congressional Budget Office. A joint resolution enacting such
suspension procedures was entitled to expedited consideration in the House and Sen-
ate. The Budget Enforcement Act of 1990 removed most expedited procedures as they
applied to the House (with the exception of committee consideration). The House has
never considered such a joint resolution.

1. Pub. L. No. 101-508.

2. Title VI was originally enacted as a five-year budget enforcement plan, but it was ex-
tended through 1998 by the Omnibus Budget Reconciliation Act of 1993. Pub. L. No.
103-66.

1. 2 USC §§ 658-658g. See § 30, infra.

2. See Deschler-Brown Precedents Ch. 29 § 5, supra.

1. Pub. L. No. 105-33.

2. See §§ 12, 13, 14, infra.

3. This authority was contained in a new section 314 of the Congressional Budget Act.

However, this section was extensively rewritten by the Budget Control Act of 2011. See
§§4, 11, 26, infra.
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Stat-Paygo of 2010; PAYGO/CUTGO Rules

In 2010, the Statutory Pay-As-You-Go Act of 2010 was enacted.() The Act
created a procedure to measure the budgetary effects of direct spending and
revenue legislation over the course of a congressional session. The legisla-
tion is carried on PAYGO scorecards that measure the budgetary effects
over 5- and 10-year periods. If at the end of a congressional session, a score-
card shows a net debit, the President will issue a sequestration order of
across-the-board cuts (with certain exceptions) equal to the amount of the
debit.®

The Statutory Pay-As-You-Go Act should not be confused with the House
PAYGO rule® (first established in 2007), which provided a point of order
against the consideration of measures affecting direct spending and reve-
nues that have the net effect of increasing the deficit or reducing the sur-
plus on a five- and 10-year basis. In 2011, the House repealed the PAYGO
rule and created a cut-as-you-go (CUTGO) rule that did not take into consid-
eration the budgetary effects of revenue legislation.® Under both rules, the
budgetary effect of the measure was determined by the estimates made by
the Committee on the Budget.®®

Budget Control Act of 2011

The Budget Control Act of 2011() was enacted, inter alia, in response to
the need to increase the statutory limit on the public debt through 2012.
The Act established discretionary spending caps over a 10-year period and
a sequestration process to enforce such spending limits.> The Act allowed
for staged increases in the limit of the public debt, subject to congressional
resolutions of disapproval.® The Act also established a Joint Select Com-
mittee on Deficit Reduction tasked with recommending changes in law to
achieve at least $1.5 trillion in budgetary savings over a 10-year period.®

1. 2 USC §§931-939. See §§22, 23, infra.

2. See §§ 22, 23, 26, infra.

3. See Rule XXI clause 10 of the 111th Congress. House Rules and Manual § 1068f (2009).

See § 24, infra.

4. See Rule XXI clause 10 of the 112th Congress. House Rules and Manual § 1068f (2011).
See § 25, infra.
See §§7, 22, infra.
Pub. L. No. 112-25.
See § 26, infra.
See §29, infra. This disapproval mechanism was modelled on that found in the Eco-
nomic Stabilization Act of 2008 (Pub. L. No. 110-343).
Title IV of Pub. L. No. 112-25. The Joint Select Committee on Deficit Reduction was
composed of six Senators and six Members of the House, equally divided by political

@M= o
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Such recommendations would then qualify for expedited procedures in both
the House and the Senate.(® The committee’s inability to come to an agree-
ment would trigger automatic sequestration in January 2013 if Congress did
not further alter these procedures.(©®

Terminology

Several budgetary terms will be used throughout this work:

Section 3 of the Congressional Budget Act defines “budget authority” to
be the legal authority for the Federal government to incur financial obliga-
tions.(» This includes “borrowing authority” (authority to allow a Federal
entity to borrow and obligate funds and to expend); and “contract authority”
(the authority to make funds available for obligation but not to expend).®

Gramm-Rudman-Hollings further defined key budgetary terms. The term
“direct spending” (also known as mandatory spending) refers to “budget au-
thority provided by law other than appropriation Acts; entitlement author-
ity; and the Supplemental Nutrition Assistance Program.”® “Discretionary
appropriations” means “budgetary resources (except to fund direct-spending
programs) provided in appropriation acts.”®

“Sequestration” refers to the “cancellation of budgetary resources provided
by discretionary appropriations and direct spending law[s].”®®

Outline of Work

This budget process chapter will mainly focus on the congressional side
of the budget process.() The chapter will outline the timeline of the budget
process; content, development, procedural history, and consideration of the

party. For the committee’s procedural rules, see 157 CONG. REC. S6760-61 [Daily Ed.],
112th Cong. 1st Sess., Oct. 19, 2011.
5. Pub. L. No. 112-25, sec. 402. In the House, such expedited procedures included: dead-
lines for House committee consideration of the joint committee’s bill (and special proce-
dures to discharge House committees from consideration); a privileged motion to pro-
ceed to consider such bill; two hours of debate on the bill; and the previous question
ordered to final passage without intervening motion. These procedures also restricted
otherwise available motions, such as the motion to reconsider.
. Pub. L. 112-240 postponed the automatic sequestration until March, 2013.
. 2 USC §622.
Id.
. 2 USC §900.
Id.
Id.
. As a catalog of precedents of the House of Representatives, this chapter will contain
only cursory treatment of Senate proceedings, primarily as they relate to House proce-
dures.

ORI S
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concurrent resolution on the budget; various points of order to enforce budg-
etary decisions; the development of reconciliation directives within the con-
current resolution on the budget and reconciliation procedures in the House;
and cancellation of budgetary authority. In addition, this chapter will touch
upon procedures concerning the debt limit, unfunded mandates, and ear-
marks.

The reader is encouraged to consult other related chapters of Deschler-
Brown-Johnson Precedents and House Practice for related topics not eluci-
dated here.

§ 2. Timeline of Budget Process

Section 300 of the Congressional Budget Act() sets out a nonmandatory
timetable for the congressional budget process.

Section 300 Requirements

On the first Monday in February the President submits a budget to the
Congress. On or before February 15, the Congressional Budget Office sub-
mits its annual report to the Budget Committees. Not later than six weeks
after the President submits a budget, committees submit views and esti-
mates to the respective Budget Committees which include estimates of new
budget authority and outlays within their respective jurisdictions.() On or
before April 1, the Senate Budget Committee reports a concurrent resolution
on the budget. Pursuant to section 300, congressional action on the concur-
rent resolution on the budget is to be completed by April 15.

Until a concurrent resolution on the budget is adopted by Congress,
spending bills (including annual appropriation bills) may not be considered
in the House.® However, section 303(b)(2) of the Budget Act® provides that
general appropriation bills, and amendments thereto, may be considered in
the House after May 15 even if a budget resolution for the ensuing fiscal
year has yet to be agreed to. On or before June 10, the Committee on Ap-
propriations reports its last annual appropriation bill.

On or before June 15, Congress completes action on reconciliation legisla-
tion contemplated in a concurrent resolution on the budget.® On or before

2 USC §631.

See § 7, infra.

2 USC §633(a).

2 USC §633(b)(2).

The mandatory June 15 deadline was repealed by the BEA of 1990 and replaced with
a new House prohibition (section 310(f)) on adjourning for more than three calendar

ol el
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June 30, the House completes action on annual appropriation bills.®® On Oc-
tober 1, the fiscal year begins.

§ 3. Presidential Budget Submissions

No later than the first Monday in February of each year, the President
shall submit a budget of the United States Government to the Congress.
Federal law(» outlines the content of such budget, including information on
activities and functions of the government, and estimated expenditures and
receipts of the government, and appropriations and proposed appropriations
of the government for the current fiscal year. The President shall submit
to Congress no later than July 16 of each year a supplemental summary
of the budget for the fiscal year which shall include substantial changes in,
or reappraisals of, estimates of expenditures and receipts and substantial
obligations imposed on the budget after its submission.®

A presidential budget submission is normally received as a formal mes-
sage from the President to Congress, delivered by messenger through the
door under seal, and laid before the House.® When the budget submission
is received when the House is not in session, it is delivered to the Clerk
of the House, who transmits such submission to the House at the next meet-
ing.® Despite this normal protocol, the President has submitted a budget
to Congress as an executive communication addressed to the Speaker, rath-
er than as a formal message to Congress.® The President has also sub-
mitted incomplete budget proposals (together with assurances regarding
transmittal of the missing material).(® Congress has passed a joint resolu-
tion waiving the statutory deadline for the submission of the President’s
budget.”

days during the month of July if action on reconciliation legislation has not been com-
pleted. See §§19, 21.16-21.18, infra. See also Deschler-Brown-Johnson Precedents Ch.
40, supra.

5. Section 309 prohibits the House from adjourning for more than three calendar days
in the month of July if it has not completed action on all annual appropriation bills.
See §§5.19, 5.20, 21.17, 21.18, infra.

1. 31 USC §1105.

31 USC §1106.

3. See Deschler-Brown-Johnson Precedents Ch. 35 §1, supra. The reading of a presi-

dential budget message has been interrupted by quorum calls. See Deschler’s Prece-

dents Ch. 20 § 12.3 and Deschler-Brown-Johnson Precedents Ch. 35 § 2.11, supra.

Rule II clause 2(h), House Rules and Manual § 652 (2011).

See § 3.3, infra.

See § 3.4, infra.

See § 3.5, infra.

o
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Traditionally, the President’s budget submission is referred to the Com-
mittee on Appropriations, and not to the Committee on the Budget.® While
there is no requirement in the Congressional Budget Act for Congress to
vote on the President’s budget submission, budget resolutions reflecting the
President’s budget priorities have been considered in the House either indi-
vidually or as an alternative to the budget reported by the Committee on
the Budget.®

Budget Submission as Presidential Message

§ 3.1 Instance in which the President submitted his annual proposal
for the Budget of the United States Government in the form of a
presidential message that was received by the Clerk during ad-
journment and laid before the House.

On Feb. 14, 2012,() the following occurred:

COMMUNICATION FROM THE CLERK OF THE HOUSE

The SPEAKER pro tempore® laid before the House the following communication from
the Clerk of the House of Representatives:

OFFICE OF THE CLERK,
HOUSE OF REPRESENTATIVES,
Washington, DC, February 13, 2011.
HoON. JOHN A. BOEHNER,
The Speaker, The Capitol, House of
Representatives,
Washington, DC.

Dear Mr. Speaker: Pursuant to the permission granted in Clause 2(h) of Rule II of the
Rules of the U.S. House of Representatives, I have the honor to transmit a sealed enve-
lope received from the White House on February 13, 2012, at 2:14 p.m., and said to con-
tain a message from the President whereby he submits his Budget of the United States
Government for Fiscal Year 2013.

With best wishes, I am

Sincerely,
KAREN L. Haas,
Clerk of the House.

8. See, e.g., 149 CoNG. REc. 2301, 2302, 108th Cong. 1st Sess., Feb. 4, 2003. For an exam-
ple of the House dividing a presidential message and referring the portion on the budg-
et to the Committee on Appropriations, see Deschler’s Precedents Ch. 17 §27.4 and
Deschler-Brown-Johnson Precedents Ch. 35 § 3.6, supra.

9. See §5, infra.

158 CoNG. REc. H702-05 [Daily Ed.], 112th Cong. 2d Sess.
2. Andrew Harris (MD).

[y
.
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BUDGET OF THE UNITED STATES GOVERNMENT FOR FISCAL YEAR 2013--
MESSAGE FROM THE PRESIDENT OF THE UNITED STATES (H. DOC. NO.
112-78)

The SPEAKER pro tempore laid before the House the following message from the
President of the United States; which was read and, together with the accompanying pa-
pers, referred to the Committee on Appropriations and ordered to be printed:

To the Congress of the United States:

America was built on the idea that anyone who is willing to work hard and play by
the rules, can make it if they try--no matter where they started out. By giving every
American a fair shot, asking everyone to do their fair share, and ensuring that everyone
played by the same rules, we built the great American middle class and made our coun-
try a model for the world. . . .

§ 3.2 Instance in which the President submitted his annual proposal
while the House was in session.

On May 7, 2009,(1) the following occurred:
MESSAGES FROM THE PRESIDENT

A message in writing from the President of the United Sates was communicated to
the House by Ms. Wanda Evans, one of his secretaries.

The SPEAKER pro tempore. The Committee will resume its sitting. . . .

BUDGET OF THE UNITED STATES GOVERNMENT FOR FISCAL YEAR 2010--
MESSAGE FROM THE PRESIDENT OF THE UNITED STATES (H. DOC. NO.
111-3)

The SPEAKER pro tempore® laid before the House the following message from the
President of the United States; which was read and, together with the accompanying pa-
pers, referred to the Committee on Appropriations and ordered to be printed:

To the Congress of the United States:

I have the honor to transmit to you the Budget of the United States Government for
Fiscal Year 2010.

In my February 26th budget overview, A New Era of Responsibility: Renewing Amer-
ica’s Promise, I provided a broad outline of how our Nation came to this moment of eco-
nomic, financial, and fiscal crisis; and how my Administration plans to move this econ-
omy from recession to recovery and lay a new foundation for long-term economic growth
and prosperity. This Budget fills out this picture by providing full programmatic details
and proposing appropriations language and other required information for the Congress
to put these plans fully into effect.

Budget Submission as Executive Communication

§ 3.3 Instance in which the President submitted his annual proposal
for the Budget of the United States Government in the form of an

1. 155 CoNG. REc. 11990, 12014, 111th Cong. 1st Sess.
2. Ellen Tauscher (CA).
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executive communication addressed to the Speaker (instead of a
message addressed directly to the House and transmitted during
an adjournment to the Clerk).

On Feb. 2, 1999, the following occurred:

COMMUNICATION FROM THE PRESIDENT OF THE UNITED STATES
The SPEAKER pro tempore® laid before the House the following communication from
the President of the United States:
THE WHITE HOUSE,
Washington, February 1, 1999.

Hon. J. DENNIS HASTERT,
Speaker of the House of Representa-
tives, Washington, DC.

DEAR MR. SPEAKER: Pursuant to 31 U.S.C. 1105, attached is the Budget of the United
States Government for Fiscal Year 2000.

Sincerely,
WILLIAM J. CLINTON.

BUDGET OF THE UNITED STATES GOVERNMENT, FISCAL YEAR 2000—MES-
SAGE FROM THE PRESIDENT OF THE UNITED STATES (H. DOC. NO. 106-
3)

The SPEAKER pro tempore laid before the House the following message from the
President of the United States; which was read and, together with the accompanying pa-
pers, \&vithout objection, referred to the Committee on Appropriations and ordered to be
printed:

To the Congress of the United States:

The 2000 Budget, which I am submitting to you with this message, promises the third
balanced budget in my Administration. With this budget, our fiscal house is in order,
our spirit strong, and our resources prepare us to meet the challenges of the next cen-
tury. . . .

EXECUTIVE COMMUNICATIONS, ETC.

Under clause 2 of rule XXIV, executive communications were taken from the Speaker’s
table and referred as follows:

130. A communication from the President of the United States, transmitting the Budg-
et of the United States Government for Fiscal Year 2000; (H. Doc. No. 106-3); to the
Committee on Appropriations and ordered to be printed.

Incomplete Budget Submission

§ 3.4 Instance in which the President transmitted an incomplete
budget for a fiscal year, with an announcement of his intention to

1. 145 ConG. REc. 1518, 1519, 1594, 106th Cong. 1st Sess. See also 144 CoNG. REC. 517,

518, 642, 643, 105th Cong. 2d Sess., Feb. 3, 1998.
2. Richard Burr (NC).
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transmit the material not included by a date certain (Mar. 18,
1996).

On Feb. 6, 1996,() the following occurred:

BUDGET OF THE UNITED STATES GOVERNMENT, FISCAL 1997—MESSAGE
FROM THE PRESIDENT OF THE UNITED STATES

The SPEAKER pro tempore® laid before the House the following message from the
President of the United States; which was read and, together with the accompanying pa-
pers, without objection, referred to the Committee on Appropriations and ordered to be
printed:

To the Congress of the United States:

In accordance with 31 U.S.C. §1105(a), I am transmitting my 1997 Budget to Con-
gress.

This budget provides a thematic overview of my priorities as we continue to discuss
how to balance the budget over the next seven years. It also includes the Administra-
tion’s new economic assumptions.

Because of the uncertainty over 1996 appropriations as well as possible changes in
mandatory programs and tax policy, the Office of Management and Budget was not able
to provide, by today, all of the material normally contained in the President’s budget sub-
mission. I anticipate transmitting that material to Congress the week of March 18, 1996.

WILLIAM J. CLINTON.
THE WHITE HOUSE, February 5, 1996.

Waiving the Statutory Deadline for the President’s Budget Sub-
mission

§ 3.5 By unanimous consent, the House considered and passed a
joint resolution waiving until a date certain the statutory deadline
for the transmission by the President of the budget for fiscal year
1991.

On Nov. 21, 1989,() the following occurred:

PROVIDING FOR CONVENING OF SECOND SESSION OF 101ST CONGRESS AND
FOR TRANSMISSION BY THE PRESIDENT OF THE UNITED STATES BUDG-
ET FOR FISCAL YEAR 1991

Mr. [Richard] GEPHARDT [of Missouri]. Mr. Speaker, I offer a joint resolution (H.dJ.
Res 449), providing for convening of the second session of the 101st Congress, and for
transmission by the President of the United States of the budget for fiscal year 1991,
and I ask unanimous consent for its immediate consideration.

1. 142 ConG. REc. 2315, 2316, 104th Cong. 2d Sess.

2. Constance Morella (MD).

1. 135 CoNG. REc. 31156, 31157, 101st Cong. 1st Sess. See also Deschler’s Precedents Ch.
24 §4.7, supra.
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The SPEAKER pro tempore.® The Clerk will report the joint resolution.
The Clerk read the joint resolution, as follows:

H.J. RES. 449

Resolved by the Senate and House of Representatives of the United States of America
in Congress Assembled, That the second regular session of the One Hundred First Con-
gress shall begin at 12 o’clock meridian on Tuesday, January 23, 1990.

SEC. 2. Prior to the convening of the second regular session of the One Hundred First
Congress on January 23, 1990, as provided in section 1 of this resolution, Congress shall
reassemble at 12 o’clock meridian on the second day after its Members are notified in
accordance with section 3 of this resolution.

SEC. 3. The Speaker of the House and the Majority Leader of the Senate, acting jointly
after consultation with the Minority Leader of the House and the Minority Leader of the
Senate, shall notify the Members of the House and Senate, respectively, to reassemble
whenever, in their opinion, the public interest shall warrant it.

SEC. 4. Notwithstanding the provisions of section 1105 of title 31, United States Code,
the President shall transmit to the Congress not later than January 22, 1990, the
Budget for fiscal year 1991.

The SPEAKER pro tempore. Is there objection to the request of the gentleman from
Missouri?

Mr. WALKER. Mr. Speaker, reserving the right to object, just to clarify what we are
doing, as I understand it, this is to allow the President to submit the budget on January
22, essentially?

Mr. GEPHARDT. Mr. Speaker, if the gentleman will yield, that is correct.

Mr. [Robert] WALKER [of Pennsylvania]. Mr. Speaker, I withdraw my reservation of
objection.

The SPEAKER pro tempore. Is there objection to the request of the gentleman from
Missouri?

There was no objection.

The joint resolution was ordered to be engrossed and read a third time, was read the
third time, and passed, and a motion to reconsider was laid on the table.

§ 3.6 By unanimous consent, the House considered and passed a
joint resolution postponing the statutory deadline for the trans-
mission of the President’s Budget and Economic Report and for
the report of the Joint Economic Committee.(»

On Jan. 14, 1975,® the following occurred:

2. Romano Mazzoli (KY).

3. At the time of this precedent, the statutory deadline for the submission of the Presi-
dent’s budget was the “First Monday after January 3.” As noted earlier, the current
deadline is the first Monday in February.

1. The Joint Economic Committee is composed of ten Senators and ten Members of the
House and is required, pursuant to 15 USC § 1024(b), to submit to Congress by March
1st a report analyzing the President’s Economic Report.

2. 121 CoNG. REc. 35, 36, 94th Cong. 1st Sess. For similar proceedings, see 115 CONG.
REC. 40901, 91st Cong. 1st Sess., Dec. 22, 1969.
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Mr. [George] MAHON [of Texas]. Mr. Speaker, I ask unanimous consent for the imme-
diate consideration of the joint resolution (H.J. Res. 1) extending the time within which
the President may transmit the Budget Message and the Economic Report to the Con-
gress.

The Clerk read the title of the joint resolution.

The SPEAKER.® Is there objection to the request of the gentleman from Texas?

The Clerk read the joint resolution, as follows:

HJ. REs. 1

Resolved by the Senate and House of Representatives of the United States of America
in Congress Assembled, That (a) notwithstanding the provisions of section 201 of the Act
of June 10, 1922, as amended (31 U.S.C. 11), the President shall transmit to the Con-
gress not later than February 3, 1975, the Budget for the Fiscal Year 1976, and (b) not-
withstanding the provisions of section 3 of the Act of February 20, 1946, as amended
(15 U.S.C. 1022), the President shall transmit to the Congress not later than February
4, 1975, the Economic Report; and (c) notwithstanding the provisions of clause (3) of sec-
tion 5(b) of the Act of February 20, 1946 (15 U.S.C. 1024(b)), the Joint Economic Com-
mittee shall file its report on the President’s Economic Report with the House of Rep-
resentatives and the Senate not later than March 30, 1975.

The SPEAKER. The question is on the engrossment and third reading of the joint reso-
lution.

The joint resolution was ordered to be engrossed and read a third time, was read the
third time and passed, and a motion to reconsider was laid on the table.

3. Carl Albert (OK).
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B. The Concurrent Resolution on the Budget

§ 4. Content of Concurrent Resolutions on the Budget

Mandatory Components

Section 301(a) of the Congressional Budget Act(® lays out the mandatory
components that are to be included in any concurrent resolution on the
budget, while section 301(b) describes certain optional components. Section
301(a) requires that each concurrent resolution on the budget include “ap-
propriate levels” for the following categories: (1) totals of new budget au-
thority and outlays; (2) total Federal revenues; (3) the surplus or deficit; (4)
new budget authorlty and outlays for each major functional category; (5) the
public debt;® and (6) outlays and revenues fJor certain social security pro-
grams (for purposes of enforcing Senate points of order). Section 301(a) also

ulres that the Old Age, Survivors, and Disability Insurance Program

OASDI) be considered as “off-budget” and therefore not included in any sur-
plus or deficit totals.

Optional Components —In General

Section 301(b) contemplates certain optional matters that “may” be in-
cluded in budget resolutions. These include: (1) the date for achieving cer-
tain unemployment reduction goals;( (2) reconciliation directives;® (3) pro-
cedures to delay the enrollment of certain bills providing new budget au-
thority;® (4) projections for the level of public de%t in each of the relevant
fiscal years @ (5) Federal retirement trust fund balances; (6) loan obligation
and loan guarantee levels;® (7) certain pay-as-you-go procedures;(6> and (8)
any “appropriate” matters or procedures to carry out the purposes of the
Congressional Budget Act.(”) This last item, which contains I]z)mad authority
for Congress to create new procedural mechamsms for budgetary enforce-
IIlleIlt i’I,l budget resolutions themselves, is often referred to as the “elastic
clause.

Other subsections within section 301 contain additional requirements re-
lated to the formulation of the concurrent resolution on the budget. Section

. 2 USC §632(a).
See § 29, infra.
2 USC §632(b)(1).
2 USC §632(b)(2). See §§ 19-21, infra.
% USC %f 632(b)(3). See Optional Components—Historical Provisions and Precursors and
4.3, infra.
2 USC §632(b)(5). See § 29, infra.
2 USC §632(b)(9). See Optional Components—Credit Budgets, infra.
2 USC §632(b)(8).
2 USC §632(b)(4).

NooR whEpE
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301(d), for example, requires the legislative committees of each House to
submit “views and estimates” relating to any of the inclusions in sections
301(a) and 301(b) to their respective Budget Committees.® Section 301(e)
requires certain hearings and reports of the Budget Committees as the con-
current resolution on the budget is developed. Section 301(g) provides for a
point of order against budget resolutions that do not abide by a single set
of economic assumptions when setting forth appropriate budgetary amounts
and levels. All of these requirements serve to aid Congress in carefully
crafting a budget resolution that is informed by pertinent testimony and ac-
curate data.

Optional Components — Historical Provisions and Precursors

Over the course of the history of the Congressional Budget Act, concur-
rent resolutions on the budget have included many optional components
that have been made obsolete due to subsequent revisions of that Act and
therefore have no applicability today. In addition, several optional compo-
nents contained in early budget resolutions have formed the basis of later
revisions to the Congressional Budget Act and may be viewed as precursors
to budget rules incorporated therein.

As noted in Section 1, the Congressional Budget Act of 1974 originally re-
quired two concurrent resolutions on the budget to be adopted each fiscal
year. The first represented non-binding spending targets while the second
contained binding budgetary levels. In the era of two annual budget resolu-
tions, the first budget resolution sometimes contained a separate section de-
claring in advance that if Congress failed to adopt a second concurrent reso-
lution on the budget, then the first budget resolution would be automatically
“deemed” to be the second budget resolution for Congressional Budget Act
purposes, and its budgetary levels converted from non-binding targets to en-
forceable limits.

In the first budget resolution for fiscal year 1983,() section 7 provided
that such budget resolution would be deemed to be the second budget reso-
lution for purposes of section 311 of the Congressional Budget Act,® as well
as for purposes of certain procedural provisions contained in the budget res-
olution itself,® if Congress failed to adopt a second budget resolution by a

8. For more on the role of committees in the formulation of the concurrent resolution on
the budget, see §7, infra.

1. 128 CoNG. REc. 14546, 97th Cong. 2d Sess., June 22, 1982 (S. Con. Res. 92, sec. 7).

2. 2 USC §642. See § 10, infra.

3. The procedural provision referred to here is section 4 of the first budget resolution. Sec-
tion 4(a) contained an enrollment delay provision (described below) for certain bills.
Section 4(b) exempted certain trust fund spending from various budgetary definitions
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certain date. In the first budget resolution for fiscal year 1985, section 4(a)
provided that such budget resolution would automatically become the second
concurrent resolution on the budget for purposes of section 311 points of
order, effective at the beginning of the fiscal year.® Section 3(a) of the first
budget resolution for fiscal year 1986(5) contained a similar provision,
“deeming” such resolution to be the second budget resolution for section 311
enforcement if Congress failed to adopt a second budget resolution by a cer-
tain date.

On one occasion, the second budget resolution did not contain new budg-
etary levels but merely “reaffirmed” the first budget resolution, thus con-
verting its non-binding targets into binding figures.©®

As noted, the Gramm-Rudman-Hollings reforms of 1985 eliminated the re-
quirement for a second budget resolution and thus it was unnecessary for
any budget resolution after this time to contain provisions such as those de-
scribed above.

In other instances, Congress has adopted budget resolutions containing
provisions that would later be incorporated into the Congressional Budget
Act itself, most notably through the budgetary reforms of Gramm-Rudman-
Hollings. Three of these types of provisions are worth noting.

The first is a provision in a concurrent resolution on the budget that
delays the enrollment of measures that exceed the relevant committee’s sec-
tion 302 allocation.(” All budget resolutions for fiscal years 1981 through
1984 contained such a provision. For fiscal years 1981® and 1982, the en-
rollment of such bills was delayed until Congress adopted a second concur-
rent resolution on the budget and had completed action on any required rec-
onciliation legislation. The House has agreed to a unanimous-consent re-
quest to enroll a bill notwithstanding a provision in a budget resolution de-
laying such enrollment.(!® The same provision was contained in the resolu-
tion for fiscal year 1983,(1D although the requirement to complete action on

for purposes of this provision. 128 CoNG. REc. 14546, 97th Cong. 2d Sess., June 22,
1982 (S. Con. Res. 92, sec. 4).

130 ConG. REc. 28049, 98th Cong. 2d Sess., Oct. 1, 1984 (H. Con. Res. 280, sec. 4(a)).
131 CoNG. REc. 22637, 99th Cong. 1st Sess., Aug. 1, 1985 (S. Con. Res. 32, sec. 3(a)).
127 CoNG. REc. 30592, 97th Cong. 1st Sess., Dec. 10, 1981 (S. Con. Res. 50). Section
304 of the Congressional Budget Act (2 USC §635), containing the authority to revise
concurrent resolutions on the budget, was amended by Gramm-Rudman-Hollings to
specifically authorize Congress to “reaffirm” existing budget resolutions as well.

See § 11, infra.

126 CoNG. REC. 14508, 96th Cong. 2d Sess., June 12, 1980 (H. Con. Res. 307, sec. 8).
127 CoNG. REC. 9964, 97th Cong. 1st Sess., May 18, 1981 (H. Con. Res. 115, sec. 305).
See §4.3, infra.

128 CoNG. REC. 14546, 97th Cong. 2d Sess., June 22, 1982 (S. Con. Res. 92, sec. 4(a)).

Sk
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reconciliation legislation was dropped. In the budget resolution for fiscal
year 1984,(12) the trigger for enrolling such delayed bills was either comple-
tion of the second concurrent resolution or the beginning of the fiscal year,
whichever occurred first.

The rationale for these provisions was to encourage committees to stay
within their section 302 allocations and not report bills that exceeded such
allocations (and to encourage the House not to exceed such allocations via
floor amendments). The enrollment delay provided the House with a choice
to either accept the excess spending (and revise the budgetary levels in the
second budget resolution accordingly) or take other actions (such as rescind-
ing or altering the enrollment) to keep spending within the limits set forth
in the first budget resolution. The Gramm-Rudman-Hollings reforms added
a new section 302(f) point of order that had similar goals. As noted in Sec-
tion 11, a point of order raised on section 302(f) grounds will be sustained
against any bill, joint resolution, or amendment that causes the relevant
committee’s section 302 allocation to be exceeded. With the advent of bind-
ing budgetary levels in the first (and only) budget resolution after Gramm-
Rudman-Hollings, section 302(f) points of order presented the House with
the same choice: to accept the excess spending (by waiving or failing to raise
the point of order) or stay within the limits of the section 302 allocations.(!®

The second provision may be viewed as a precursor to what is now the
point of order provided by section 302(c) of the Congressional Budget Act
(as added by Gramm-Rudman-Hollings). The budget resolutions for both fis-
cal year 198304 and 198515 contained a procedural provision that pre-
vented the consideration of any bill, resolution, or amendment containing
new budget or spending authority if the committee reporting such a meas-
ure had not yet filed a report dividing its section 302(a) allocation into sec-
tion 302(b) suballocations among its subcommittees. As noted in Section 11,
a point of order under section 302(c) operates in the same manner, although
it is applicable to a broader range of measures.(1©)

The third provision can be described as the precursor to the so-called
“Fazio exception” discussed in Sections 10 and 11. The budget resolutions

12. 129 CoNG. REc. 16585, 98th Cong. 1st Sess., June 21, 1983 (H. Con. Res. 91, sec. 4).

13. Further flexibility with regard to section 302 enforcement was created by the so-called
“Fazio exception.” See §§ 10, 11, infra.

14. 128 ConG. REc. 1454, 97th Cong. 2d Sess., June 22, 1982 (S. Con. Res. 92, sec. 8).

15. 130 ConG. REc. 28049, 98th Cong. 2d Sess., Oct. 1, 1984 (H. Con. Res. 280, sec. 5).

16. Section 302(c) applies to bills, joint resolutions, amendments, motions, and conference
reports. However, it should be noted that the requirement for committees to subdivide
their section 302(a) allocations was eliminated for all committees except the Committee
on Appropriations by the Budget Enforcement Act of 1997. Thus, section 302(c) is cur-
rently only applicable to legislation arising from that committee.
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for fiscal years 1984,(17 1985,(18) and 1986(19 all contained an exception to
the normal operation of section 311(a) of the Congressional Budget Act by
making such section inapplicable to measures that do not cause the relevant
committee allocation under section 302 to be exceeded. The rationale for
such an exception was a desire not to penalize a committee whose spending
did not exceed its own allocation but, due to overspending by other commit-
tees, did exceed the overall level of budget authority contained in a concur-
rent resolution on the budget. This exception has now been codified at sec-
tion 311(c)2® of the Congressional Budget Act.

Optional Components — Reconciliation Directives

One of the most common optional components that has been included in
budget resolutions has been reconciliation directives to the committees of
the House and the Senate. As discussed in sections 19 and 20, reconciliation
directives are instructions to House and Senate committees to report legisla-
tion having certain budgetary effects, most often reductions in spending or
increases in revenues, in order to achieve the budgetary targets in the con-
current resolution on the budget. In this way, existing law is reconciled with
the budget priorities laid out in the budget resolution.

The first budget resolution to contain reconciliation directives was the
budget for fiscal year 1981.(1) Since the enactment of the Congressional
Budget Act, Congress has adopted over 20 budget resolutions containing rec-
onciliation directives. In addition, House-adopted budget resolutions that
have been “deemed” effective for Congressional Budget Act purposes have
occasionally contained reconciliation directives to House committees.®

For more on the reconciliation process, including expedited procedures re-
lated thereto, see Sections 19-21.

Optional Components —Credit Budgets

Concurrent resolutions on the budget have provided different methods for
the treatment of direct loans, loan guarantees, and other related govern-
ment credit programs. The budget resolution for fiscal year 1981, for the
first time, contained a separate section establishing a Federal credit budget,

17. 129 CoNG. REc. 16585, 98th Cong. 1st Sess., June 21, 1983 (H. Con. Res. 91, sec. 5(b)).
18. 130 CoNG. REc. 28049, 98th Cong. 2d Sess., Oct. 1, 1984 (H. Con. Res. 280, sec. 4(b)).
19. 131 ConG. REc. 22637, 99th Cong. 1st Sess., Aug. 1, 1985 (S. Con. Res. 32, sec. 3(b)).
20. 2 USC §642(c). See §§ 10, 11, infra.
1. 126 CoNG. REc. 14505, 14506, 96th Cong. 2d Sess., June 12, 1980 (H. Con. Res. 307,
sec. 3).
2. See §§17, 18, 21.6, infra.
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with total Federal credit levels for new direct loan obligations and primary
loan guarantees.()) The following year, a more detailed Federal credit budg-
et, dividing the aggregate totals by functional category levels, was included
as a separate section in the concurrent resolution on the budget for that fis-
cal year.»

The revisions to the Congressional Budget Act made by Gramm-Rudman-
Hollings in 1985 included an amendment to section 301 which mandated the
inclusion of direct loan obligations and primary loan guarantee commit-
ments in concurrent resolutions on the budget.® Pursuant to this require-
ment, subsequent budget resolutions included credit totals along with the
totals for new budget authority and outlays, rather than segregate credit to-
tals in a separate section. The Budget Enforcement Act of 1997 eliminated
this element from the list of required components and moved it to the list
of optional components in section 301(b).* As a result, no budget resolution
since that time has included credit totals.

The Federal Credit Reform Act, enacted by Congress as part of the Omni-
bus Reconciliation Act of 1990, added a new title V to the Congressional
Budget Act. This Act made several changes in how Congress measures the
cost of credit programs. The most important change was to move from a
cash accounting basis for the evaluation of the budgetary effects of credit
programs to an accrual accounting method that more accurately reflected
the true cost of such programs to the government.

Optional Components —Reserve Funds and “Adjustment” Au-
thorities

Reserve funds in a concurrent resolution on the budget are special au-
thorities to revise budget resolution aggregates, functional allocations, and
committee allocations, which are triggered when certain legislative actions
are taken. In this way, Congress can plan for the contingent enactment of
legislation, establish certain legislative priorities, and create flexibility in
the budget resolution itself to adjust budgetary levels in response to such
legislation. A reserve fund was first included in the budget resolution for
fiscal year 1984,() and reserve funds have been included in every budget
resolution adopted since fiscal year 1987. The reserve fund contained in the

. 126 CoNG. REC. 14508, 96th Cong. 2d Sess., June 12, 1980 (H. Con. Res. 307, sec. 10).
127 CoNG. REc. 9960, 9961, 97th Cong. 1st Sess., May 18, 1981 (H. Con. Res. 115,
sec. 203).

Pub. L. No. 99-177.

Pub. L. No. 105-33.

Pub. L. No. 101-508.

129 CoNG. REC. 16584, 98th Cong. 1st Sess., June 21, 1983 (H. Con. Res. 91, sec. 2).
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budget resolution for fiscal year 1984 operated in a slightly different manner
than subsequent reserve funds. Unlike later reserve funds, this reserve fund
set aside a specific amount of new budget authority and outlays that could
only be used on the legislative initiatives described in that section of the
budget resolution. The reporting by committees of qualifying legislation au-
thorized the Committee on the Budget to revise any necessary allocations —
essentially tapping the reserve fund to allow spending on such programs.
Absent such qualifying legislation, the reserve fund amounts would simply
not be used.

Reserve funds have been created for a variety of legislative purposes, in-
cluding specific programs and funds designated as “emergencies.” The num-
ber of reserve funds in budget resolutions has varied over time but has gen-
erally been increasing. Recent budget resolutions have included over 30 re-
serve funds.® Concerns over budget deficits have also prompted Congress
in recent years to require that legislation be deficit-neutral in order to qual-
ify for a reserve fund adjustment.®

Modern reserve funds do not actually set aside amounts of new budget
authority and outlays. Instead, they represent broad authority to revise any
necessary budgetary levels (up to the amount of the reserve fund) in re-
sponse to qualifying legislation. Such revisions do not take money out of
separate reserve fund accounts, but simply re-allocate resources between ac-
counts as necessary to cover the cost of the legislation described in the re-
serve fund. Budget resolutions have occasionally contained optional provi-
sions that operate in a similar manner to reserve funds, but which are
styled as “adjustment” authorities rather than reserve funds, and typically
do not contain a specific amount of adjustment authority. For example, the
budget resolution for fiscal year 1995 contained special authority to adjust
budgetary levels in the event that health care reform legislation was re-
ported in the House.® This provision contained no set amount of adjust-
ment authority, but did require deficit-neutrality for the qualifying legisla-
tion. A similar provision can be found in the budget resolution for fiscal year
2004, which provided adjustment authorities if a supplemental appropria-
tion bill was enacted by a certain date.®®

2. See 154 CoNG. REC. 10000-05, 110th Cong. 2d Sess., May 20, 2008 (S. Con. Res. 70,
secs. 201-37); and 155 CoNG. REc. 10735-39, 111th Cong. 1st Sess., Apr. 27, 2009 (S.
Con. Res. 13, secs. 301-34).

3. See, e.g., 153 CONG. REC. 12661-65, 110th Cong. 1st Sess., May 16, 2007 (S. Con. Res.

21, secs. 301-23).
140 CoNG. REc. 9260, 103d Cong. 2d Sess., May 4, 1994 (H. Con. Res. 218, sec. 26).
149 CoNG. REc. 9302, 108th Cong. 1st Sess., Apr. 10, 2003 (H. Con. Res. 95, sec. 421).

A
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It is important to note that the adjustment authorities found in reserve
funds or similar provisions are usually discretionary and need not be exer-
cised, even in the event that qualifying legislation is reported.© The lack
of an adjustment may subject the legislation to points of order. A similar
discretionary authority can be found in section 314(a) of the Congressional
Budget Act, as revised by the Budget Control Act of 2011.( That section
provides the chairman of the Committee on the Budget with discretionary
authority to adjust the appropriate allocations for certain categories of
spending in response to qualifying legislation. As with reserve funds, the
chairman need not exercise such adjustment authority.®

The authority to make adjustments contemplated by a reserve fund has
been most often contingent on the reporting of qualifying legislation, rather
than, for example, the enactment of such legislation into law or the offering
of an amendment that achieves the same legislative goal.®® However, this
is not always the case and reserve fund authority may be conditioned on
any number of legislative actions. For example, a reserve fund for agri-
culture in the budget resolution for fiscal year 2000 allowed an amendment
in the nature of a substitute (made in order by a special order of business)
to qualify.(1®

The House has also adopted a special order of business resolution that
provided a specific procedural mechanism designed to trigger an adjustment
authority contained in the most recent budget resolution.(!D

Optional Components —Treatment of Amounts Designated as
“Emergencies”

Throughout the history of the congressional budget process, Congress has
utilized numerous methods to achieve flexibility in funding unanticipated
needs such as natural disasters, military operations, and other unforeseen
emergencies. One method is to establish a reserve fund, as described above,

6. One notable exception was the budget resolution for fiscal year 1998, which contained
several reserve funds with mandatory (rather than discretionary) adjustment authori-
ties. 143 CoNG. REc. 9985, 105th Cong. 1st Sess., June 4, 1997 (H. Con. Res. 84, sec.
210).

7. Prior to the enactment of the Budget Control Act of 2011, section 314(a) provided for
an automatic adjustment of the appropriate allocations in response to certain legisla-
tive actions, requiring no further action by Congress. The chairman of the Committee
on the Budget was merely under a ministerial duty to publish such adjustments in the
Congressional Record.

8. See § 11, infra.

9. See §11.15, infra.

10. See 145 CoNG. REc. 23106, 23107, 106th Cong. 1st Sess., Sept. 29, 1999.
11. See §4.2, infra.
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allowing certain adjustments to be made in budgetary levels and allocations.
Such a method was used, for example, in the budget resolution for fiscal
year 1987, via a special contingency fund for “unmet critical needs.”™®

The Budget Enforcement Act of 1990 established a new mechanism to
address amounts specifically designated as emergencies. Section 606(d) pro-
vided that certain categories of spending, including emergency amounts,
would be exempt from the operation of sections 302, 303, and 311 of the
Congressional Budget Act. This provision had the effect of rendering such
amounts “invisible” for purposes of Congressional Budget Act enforcement.
Rather than authorizing any adjustments to budgetary levels or allocations,
the provision merely stated that determinations made under the specified
points of order “shall not take into account” any new budget authority con-
tained in the applicable legislation.

The Budget Enforcement Act of 19973) made significant changes to the
Congressional Budget Act, including a complete repeal of title VI, as added
by the Budget Enforcement Act of 1990. The section 606(d) “invisibility”
mechanism was replaced by new adjustment authorities contained in section
314 of the Congressional Budget Act. As described in Section 11, section
314 of the Budget Act authorized adjustments to be made in budget aggre-
gates, allocations, and discretionary spending limits in response to certain
legislative actions, including the consideration of measures containing
amounts designated as emergencies. Rather than rendering such emergency
amounts “invisible” for Congressional Budget Act enforcement purposes, sec-
tion 314 authorized automatic “adjustments” (i.e., increases) to the nec-
essary accounts to cover the cost of the emergency provisions.

The adjustment mechanism of section 314 for emergency amounts was
textually linked to a section of the Balanced Budget and Emergency Deficit
Control Act of 1985 (Gramm-Rudman-Hollings) that expired in 2002.(%
Thus, from the period between 2002 and the enactment of the Budget Con-
trol Act of 2011,® there was no statutory mechanism for addressing
amounts designated as emergencies. Instead, Congress proceeded on an ad
hoc basis, providing different kinds of mechanisms as optional components
in each annual budget resolution.

In many cases, Congress chose an “invisibility” mechanism similar to the
one created by the Budget Enforcement Act of 1990. The budget resolution

. 132 CoNG. REc. 15744, 99th Cong. 2d Sess., June 26, 1986 (S. Con. Res. 120, sec. 3).
Pub. L. No. 101-508.
Pub. L. No. 105-33.
2 USC §645.
Pub. L. No. 99-177.
The Budget Control Act of 2011 repealed the expiration of several Gramm-Rudman-
Hollings provisions and extensively revised section 314 of the Congressional Budget
Act. For more on the Budget Control Act of 2011, see § 1, supra.

S o o
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for fiscal year 2004, for example, contained a provision exempting amounts
designated as emergencies from the operation of certain Congressional
Budget Act points of order.(”> Similar provisions were included in the budget
resolutions for fiscal years 2005,® 2006, 2008,(100 2009,(!1D and 2012.(02
Additional requirements, such as an explanation of how funding meets the
criteria for an emergency designation, have also been included.(®

Funding for the “global war on terrorism” has also been the subject of
provisions in budget resolutions that effectively exempt such spending from
the reach of Congressional Budget Act enforcement. For example, the budget
resolution for fiscal year 2005 contained an exemption for “overseas contin-
gency operations related to the global war on terrorism.”(4) A similar provi-
sion was included in the House-adopted budget for fiscal year 2007
(“deemed” adopted by Congress)!> that exempted such funding from all
points of order under titles III and IV of the Congressional Budget Act. In
the budget resolution for fiscal year 2010, Congress employed both “invisi-
bility” and “adjustment” mechanisms for overseas deployment funding, au-
thorizing allocation adjustments up to a certain amount, and exempting any
funding above this amount from the operation of the Congressional Budget
Act.(1©) The adjustment mechanism was retained in the House-adopted
budget resolution for fiscal year 2012,(17) while a separate allocation under
section 302 of the Congressional Budget Act was used for overseas contin-
%Srllgy( é))perations in the House-adopted budget resolution for fiscal year

1

. 149 CoNG. REc. 9302, 108th Cong. 1st Sess., Apr. 10, 2003 (H. Con. Res. 95, sec. 502).
150 ConG. REC. 10040, 108th Cong. 2d Sess., May 18, 2004 (S. Con. Res. 95, sec. 402).
151 ConG. REc. 8280, 109th Cong. 1st Sess., Apr. 28, 2005 (H. Con. Res. 95, sec. 402).
153)CONG. REc. 12658-59, 110th Cong. 1st Sess., May 16, 2007 (S. Con. Res. 21, sec.
204).

11. 154 CoNG. REc. 10000-05, 110th Cong. 2d Sess., May 20, 2008 (S. Con. Res. 70, sec.
301(b)).

12. 157 CoNG. ReEc. H2889 [Daily Ed.], 112th Cong. 1st Sess., Apr. 15, 2011 (H. Con. Res.
34, sec. 302).

13. See §4.1, infra.

14. 150 CoNG. REC. 10041, 108th Cong. 2d Sess., May 18, 2004 (S. Con. Res. 95, sec. 403)
(House-adopted budget resolution “deemed” adopted by Congress for Congressional
Budget Act purposes). See § 17, infra.

15. 152 CoNG. REc. 8484, 109th Cong. 2d Sess., May 17, 2006 (H. Con. Res. 376, sec. 402)
(House-adopted budget resolution “deemed” adopted by Congress for Congressional
Budget Act purposes). See § 17, infra.

16. 155 CoNG. REC. 10743, 111th Cong. 1st Sess., Apr. 27, 2009 (S. Con. Res. 13, sec. 423).

17. 157 CoNG. REc. H2888-9 [Daily Ed.], 112th Cong. 1st Sess., Apr. 15, 2011 (H. Con.
Res. 34, sec. 301) (House-adopted budget resolution “deemed” adopted by Congress for
Congressional Budget Act purposes). See § 17, infra.

18. 158 ConG. REc. H1703 [Daily Ed.], 112th Cong. 2d Sess., Mar. 28, 2012 (H. Con. Res.

112, sec. 509) (House-adopted budget resolution “deemed” adopted by Congress for Con-

gressional Budget Act purposes). See § 17, infra.
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The House-adopted budget resolution for fiscal year 2007 set up a special
reserve fund for amounts designated as emergencies, with authorization for
the chairman of the Committee on the Budget to revise the necessary aggre-
gates and allocations in response to qualifying legislation.(19 Additional pro-
visions allowed further revisions to those amounts (above the total of the
reserve fund) in special circumstances.

This ad hoc treatment of emergency funding in budget resolutions was re-
placed by a new statutory mechanism contained in the Budget Control Act
of 2011.2% That Act, as noted above, made significant changes to section
314 of the Congressional Budget Act, including a return to the “invisibility”
approach that prevailed during the 1990-1998 period. Section 314(d) now
provides that, in the House, amounts designated as emergencies shall be ex-
empt from titles IIT and IV of the Congressional Budget Act.2D

Optional Components —Creation of New Points of Order

Concurrent resolutions on the budget have also created ad hoc points of
order typically applicable only to spending in the fiscal years covered by
such resolutions. Such “extra” budgetary controls (beyond those provided in
statute) contained in budget resolutions have been fairly common for Senate
procedures, but less so for the House of Representatives. This is primarily
due to the fact that the Committee on Rules in the House has broad author-
ity to report special orders of business or other orders of the House that
can alter or waive budget rules. Lacking this kind of flexibility, the Senate
has had a greater need to insert into budget resolutions additional proce-
dures to govern consideration of spending bills in that body.

Beginning with the budget resolution for fiscal year 2001,(» all budget
resolutions have included a prohibition against consideration in the House
of advance appropriations. Advance appropriations are typically defined as
appropriations made available for any fiscal year after the fiscal year cov-
ered by the budget resolution. Such a prohibition has also been included in
House-adopted budget resolutions “deemed” adopted by Congress.®

19. 152 CoNG. REc. 8484, 8485, 109th Cong. 2d Sess., May 17, 2006 (H. Con. Res. 376,
secs. 501-05) (House-adopted budget resolution “deemed” adopted by Congress for Con-
gressional Budget Act purposes). See § 17, infra.

20. Pub. L. No. 112-25, sec. 105.

21. Id.

1. 146 CoNG. REc. 5505, 106th Cong. 2d Sess., Apr. 12, 2000 (H. Con. Res. 290, sec.
203(b)).

2. 152 CoNG. REc. 8484, 109th Cong. 2d Sess., May 17, 2006 (H. Con. Res. 376, sec. 401)
(House-adopted budget resolution “deemed” adopted by Congress for Congressional
Budget Act purposes). See § 17, infra.
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In the budget resolution for fiscal year 2001, Congress included a prohibi-
tion (applicable in the House only) against consideration of any measure
containing a directed scorekeeping provision.(® A directed scorekeeping pro-
vision is defined as one that instructs either the Congressional Budget Of-
fice or the Office of Management and Budget how to estimate new discre-
tionary budget authority provided in a measure.

Some points of order created in budget resolutions have been established
under the term “lock-box” to indicate a prohibition against spending that
would reduce a budget surplus in a given account. The budget resolutions
for fiscal years 20004 and 2001® both contained a provision creating a So-
cial Security “lock-box” or “safe deposit box.” The point of order, applicable
in both the House and the Senate, prohibited the consideration of any budg-
et resolution (or revision thereto) that set forth a deficit for any given year.
The purpose was to prevent surpluses in the Social Security trust funds
from being used to finance the general operations of the Federal govern-
ment, and the budget resolution for fiscal year 2001 included a provision
that would deduct from discretionary spending any amounts taken from the
Social Security fund.

In the budget resolution for fiscal year 2001, Congress created a debt
reduction “lock-box” to ensure that budget surpluses would be used solely
to pay down the debt and not to fund new spending. This point of order,
applicable only in the House, prohibited the consideration of certain meas-
ures that would cause the surplus to be less than a set amount.

Optional Components —Altering Existing Budget Act Points of
Order

The House retains the constitutional authority to vary rulemaking con-
tained in statute.() Concurrent resolutions on the budget have sometimes
made changes to the operation of existing Congressional Budget Act points
of order. For example, the House-adopted budget resolution for fiscal year
2003, included a provision establishing a highway reserve fund and mak-
ing section 302(f) points of order applicable to outlays as well as budget au-
thority. This is in contrast to the normal operation of section 302(f) of the

3. 146 ConaG. REec. 5505, 106th Cong. 2d Sess., Apr. 12, 2000 (H. Con. Res. 290, sec.
203(a)).

4. 145 CoNG. REc. 6340, 6341, 106th Cong. 1st Sess., Apr. 13, 1999 (H. Con. Res. 68, sec.
201).
146 ConNG. REc. 5505, 106th Cong. 2d Sess., Apr. 12, 2000 (H. Con. Res. 290, sec. 201).
146 ConNG. REc. 5505, 106th Cong. 2d Sess., Apr. 12, 2000 (H. Con. Res. 290, sec. 202).
See Deschler-Brown Precedents Ch. 31 §10.1, supra. See § 8, infra.
148 ConG. REec. 3691, 107th Cong. 2d Sess., Mar. 20, 2002, (H. Con. Res. 353, sec.
204(b)) (House-adopted budget resolution “deemed” adopted by Congress for Budget Act
purposes). See § 17, infra.
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Congressional Budget Act, which does not take cognizance of outlays.(®
Similarly, provisions requiring committee allocations to include administra-
tive expenses for certain off-budget accounts have also altered the applica-
tion of section 302(f) to address outlays as well as budget authority for such
accounts.®

Optional Components — Treatment of “Off-Budget” Amounts

Beginning with the budget resolution for fiscal year 2001,() all budget
resolutions have included a provision regarding the treatment of certain off-
budget amounts. These have included both the discretionary administrative
expenses of the Social Security Administration and (beginning with the
budget resolution for fiscal year 2009)® of the postal service as well. Spend-
ing on these items is technically “off-budget” pursuant to section 13301 of
the Budget Enforcement Act of 1990. However, the provision described
here requires that the discretionary administrative expenses (but not other
spending) for such programs be included in the section 302(a) allocation to
the Committee on Appropriations, and thus subject to the same rules for
other discretionary spending. As noted above, such provisions have also typi-
cally included an additional section explicitly including such amounts in any
evaluation of a point of order under section 302(f).*

Optional Components —Authority to Establish Committee Alloca-
tions

Concurrent resolutions on the budget have sometimes contained provi-
sions authorizing the chairman of the Committee on the Budget to publish
committee allocations in the Congressional Record and to have such alloca-
tions be considered as those required under section 302(a) of the Congres-
sional Budget Act.(D

Optional Components — Requiring Analysis of Budgetary Data

Congress has used budget resolutions to call for the production of reports
or analysis of budgetary data. These provisions have directed committees of

. See §11.5, infra.
See Optional Components—Treatment of “Off-Budget” Amounts, infra.
146 ConNG. REc. 5507, 106th Cong. 2d Sess., Apr. 12, 2000 (H. Con. Res. 290, sec. 231).
154 Cona. REc. 10007, 110th Cong. 2d Sess., May 20, 2008 (S. Con. Res. 70, sec. 322).
Pub. L. No. 101-508.
See § 11, infra.
See 132 CoNG. REC. 15745, 99th Cong. 2d Sess., June 26, 1986 (S. Con. Res. 120, sec.
13); and 133 CONG. REC. 16885, 100th Cong. 1st Sess., June 22, 1987 (H. Con. Res.
93, sec. 13).
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the House or the Senate, the Congressional Budget Office, the Office of
Management and Budget, or other governmental entities, to produce such
reports, often with deadlines for submission. Budget resolutions have fre-
quently called on House committees to report potential legislative savings
in certain areas,() or to report on waste, fraud, and abuse in programs
within the jurisdiction of such committees.® In the budget resolution for fis-
cal year 1996, the Congressional Budget Office was directed to certify
whether certain legislative recommendations of congressional committees
would result in a balanced budget by fiscal year 2002.(®

Optional Components — Senses of Congress

From the earliest days of the Congressional Budget Act, Congress has
taken the opportunity to include within concurrent resolutions on the budg-
et certain non-binding statements of policy. Such a statement may be
termed a “sense of Congress,”® (or of the House or Senate alone), a “policy”
statement,® or similar formulations. As merely hortatory or advisory in na-
ture, such statements have no parliamentary effect and do not create en-
forceable points of order. The first such statement was included in the budg-
et resolution for fiscal year 1978, and declared that Congress “recognize[d]

. . unusual uncertainties” in the economic outlook that might require leg-
islative responses with budgetary impacts.(® Every budget resolution since
fiscal year 1981 has included at least one such non-binding provision (and
often 10 or more), with the exception of the budget resolution for fiscal year
1991.® Although non-binding, the House has nonetheless chosen at times
to comply with the recommendations contained in such provisions.®®

1. See, e.g., 125 CoNG. REC. 12562, 96th Cong. 1st Sess., May 24, 1979 (H. Con. Res. 107,
sec. 4(b)); and 150 CoNG. REC. 10042, 108th Cong. 2d Sess., May 18, 2004 (S. Con.
Res. 95, secs. 411-12).

2. 149 CoNG. REc. 9300, 9301, 108th Cong. 1st Sess., Apr. 10, 2003 (H. Con. Res. 95, sec.
301); and 154 CoNG. REc. 10007, 110th Cong. 2d Sess., May 20, 2008 (S. Con. Res.
70, sec. 321).

3. 141 CoNG. REc. 17185, 104th Cong. 1st Sess., June 26, 1995 (H. Con. Res. 67, sec. 205).

1. See, e.g., 154 CoNG. REC. 10008-10, 110th Cong. 2d Sess., May 20, 2008 (S. Con. Res.
70, secs. 501-22).

2. See, e.g., 153 CoNG. REC. 12665, 110th Cong. 1st Sess., May 16, 2007 (S. Con. Res.
21, sec. 401); and 158 CoNG. REc. H1704 [Daily Ed.], 112th Cong. 2d Sess., Mar. 28,
2012 (H. Con. Res. 112, sec. 601).

3. 123 CoNG. REc. 14412, 95th Cong. 1st Sess., May 11, 1977 (S. Con. Res. 19, sec. 3).

4. 136 CoNG. REc. 27958-63, 101st Cong. 2d Sess., Oct. 7, 1990 (H. Con. Res. 310).

5. For example, the budget enforcement resolution (“deemer”) for fiscal year 2010 con-
tained a sense of the House that committee chairs should submit for printing in the
Congressional Record findings on waste, fraud, and abuse in government programs
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Optional Components — Revisions to Prior Budget Resolutions

Budget resolutions have also contained provisions revising earlier budget
resolutions,() or containing authorization to revise prior budget resolutions
in response to executive-legislative budget agreements.> Section 304 of the
Congressional Budget Act provides specific authority for Congress to revise
concurrent resolutions on the budget any time after the completion of action
on a budget resolution.®

Optional Components —Senate Procedures

Concurrent resolutions on the budget have contained many procedural
provisions applicable to the Senate only. Such provisions have created new
points of order applicable to Senate procedures and other provisions varying
the normal application of Senate rules. Such Senate-only provisions, how-
ever, are too numerous to be documented here.

§ 4.1 Pursuant to the concurrent resolution on the budget, the chair-
man of the Committee on Appropriations explained how provisions
in a supplemental appropriation bill that were designated as
“emergency requirements” under such concurrent resolution met
the criteria for such designation.

On Sept. 7, 2005,(» the following statement was submitted for inclusion
in the Congressional Record:

STATEMENT REQUIRED BY SECTION 402(a)(3) OF H. CON. RES. 95, THE
CONCURRENT RESOLUTION ON THE BUDGET FOR FISCAL YEAR 2006

The SPEAKER pro tempore.® Under a previous order of the House, the gentleman
from California (Mr. LEWIS) is recognized for 5 minutes.

Mr. [Jerry] LEWIS of California. Mr. Speaker, the funds provided in H.R. 3673 to meet the ur-
gent needs arising from the consequences of Hurricane Katrina are designated as emergency

within the jurisdiction of their respective committees. A nominal deadline of Sept. 15,
2010, was included and many committee chairmen complied with this recommendation
by making such submissions, despite the lack of any parliamentary enforcement mech-
anism. See 156 CONG. REc. E1611-1617 [Daily Ed.], 111th Cong. 2d Sess., Sept. 15,
2010.

1. See, e.g., 123 CONG. REC. 14412, 95th Cong. 1st Sess., May 11, 1977 (S. Con. Res. 19,

sec. 4).

137 CoNG. REc. 11610, 102d Cong. 1st Sess., May 21, 1991 (H. Con. Res. 121, sec. 12).

2 USC §635.

151 CoNG. REC. 19673, 109th Cong. 1st Sess.

Charles Dent (PA).

MEwd

33



Ch. 41 §4 DESCHLER-BROWN-JOHNSON-SULLIVAN PRECEDENTS

requirements for the purposes of section 402 of H. Con. Res. 95, 109th Congress. The require-
ments funded in the bill meet criteria outlined in section 402(c) since they are in response to
a situation which poses a direct threat to life and property, is sudden, is urgent and compelling,
is unpredictable, and is not permanent in nature. The funds are also essential to the continuing
recovery effort.

The devastation that has occurred in New Orleans and around the Gulf Coast as the result
of Hurricane Katrina is of monumental proportions. It already is the most costly natural disaster
in the Nation’s history, and most government natural disaster assistance experts anticipate recov-
ery needs far beyond the $62.3 billion to be provided by Congress in the first two Hurricane
Katrina supplemental measures. The funds in H.R. 3673 will provide urgently needed food, shel-
ter, security, and reconstruction. The funds will help to save lives. Clearly, the funds meet emer-
gency needs and are consistent with the criteria outlined in the budget resolution.

§ 4.2 The House has adopted a special order of business resolution
reported by the Committee on Rules containing a separate section
“deeming” a particular amendment to have been formally “offered”
within the meaning of a section of the most recent concurrent res-
olution on the budget, in order to trigger the application of that
section) and thus allow the chairman of the Committee on the
Budget to increase the relevant committee’s section 302 allocation
to cover the budget authority contained in that amendment.

On Apr. 1, 2004,® the House adopted the following resolution:

PROVIDING FOR FURTHER CONSIDERATION OF H.R. 3550, TRANSPORTATION
EQUITY ACT: A LEGACY FOR USERS

Mr. [David] DREIER [of California]. Mr. Speaker, by direction of the Committee on
Rules, I call up House Resolution 593 and ask for its immediate consideration.
The Clerk read the resolution, as follows:

H. REs. 593

Resolved, That at any time after the adoption of this resolution the Speaker may, pur-
suant to clause 2(b) of rule XVIII, declare the House resolved in the Committee of the
Whole House on the state of the Union for further consideration of the bill (H.R. 3550)

1. Parliamentarian’s Note: Section 411 of the concurrent resolution on the budget for fiscal
year 2004 (H. Con. Res. 95) provided authority for the chairman of the Committee on
the Budget to adjust the section 302(a) allocation to the Committee on Transportation
and Infrastructure if: (1) a bill providing funding for certain transportation projects
were reported; (2) a conference report containing such funding were submitted; or (3)
an amendment containing such funding were offered. Because the special order of busi-
ness above “self-executed” an amendment containing such funding, that amendment
was not formally “offered” within the meaning of section 411 of H. Con. Res. 95. Thus,
it was necessary for section 2 of the special order to “deem” the amendment to have
been offered in order to trigger the authority to adjust the section 302(a) allocation.

2. 150 ConG. REc. 6059, 108th Cong. 2d Sess.
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to authorize funds for Federal-aid highways, highway safety programs, and transit pro-
grams, and for other purposes. No further general debate (except for the final period con-
templated in the order of the House of March 30, 2004) shall be in order. The amend-
ment in the nature of a substitute recommended by the Committee on Transportation
and Infrastructure now printed in the bill, modified by the amendments printed in part
A of the report of the Committee on Rules accompanying this resolution, shall be consid-
ered as adopted in the House and in the Committee of the Whole. The bill, as amended,
shall be considered as the original bill for the purpose of further amendment under the
five-minute rule and shall be considered as read. All points of order against provisions
in the bill, as amended, are waived. No further amendment shall be in order except those
printed in part B of the report of the Committee on Rules. Each further amendment may
be offered only in the order printed in the report, may be offered only by a Member des-
ignated in the report, shall be considered as read, shall be debatable for the time speci-
fied in the report equally divided and controlled by the proponent and an opponent, and
shall not be subject to amendment or demand for division of the question. All points of
order against such further amendments are waived. At the conclusion of consideration
of the bill, as amended, the Committee shall rise and report the bill, as amended, to the
House with such further amendments as may have been adopted. The previous question
shall be considered as ordered on the bill and amendments thereto to final passage with-
out intervening motion except one motion to recommit with or without instructions.

SEC. 2. The amendment considered as adopted under the first section of this resolution
shall be considered an amendment offered under section 411 of House Concurrent Resolu-
tion 95.

§ 4.3 The House has, by unanimous consent, ordered the enrollment
of a particular House bill (exceeding the relevant committee’s sec-
tion 302 allocation), notwithstanding the provision in the most re-
cent concurrent resolution on the budget delaying the enrollment
of such legislation until after the completion of the second annual
budget resolution® and required reconciliation legislation.

On Nov. 22, 1981,® the following occurred:

AUTHORIZING SPEAKER TO SIGN ENROLLMENT OF HOUSE JOINT RESOLU-
TION 357, NOTWITHSTANDING PROVISIONS OF HOUSE CONCURRENT
RESOLUTION 115

Mr. [Silvio] CONTE [of Massachusetts]. Mr. Speaker, I ask unanimous consent that
notwithstanding the provisions of House Concurrent Resolution 115, the Speaker be au-
thorized to sign the enrollment of House Joint Resolution 357.

The SPEAKER.® Is there objection to the request of the gentleman from Massachu-
setts that the Clerk be permitted to enroll House Joint Resolution 357 if finally passed
by both Houses?

Mr. [Leon] PANETTA [of California]. Mr. Speaker, reserving the right to object, does
the gentleman refer to section 315 or 305?

1. As noted, the Gramm-Rudman-Hollings reforms eliminated the requirement for a sec-
ond annual budget resolution.

2. 127 CoNG. REc. 28768, 97th Cong. 1st Sess.

3. Thomas O’Neill (MA).
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Mr. CONTE. Really all the provisions of the House concurrent resolution.

Mr. PANETTA. The gentleman is moving notwithstanding all the provisions of House
Concurrent Resolution 115?

Mr. CONTE. Yes, in particular House Joint Resolution 357.

Mr. PANETTA. Mr. Speaker, further reserving the right to object, as I understand it,
this provision would then allow for the continuing resolution to be enrolled.

Mr. CONTE. That is right, and go to the President.

Mr. PANETTA. Mr. Speaker, I withdraw my reservation of objection.

The SPEAKER. Is there objection to the request of the gentleman from Massachusetts?

There was no objection.

§ 5. Consideration of Concurrent Resolutions on the Budg-
et

Procedures in the Congressional Budget Act

The annual adoption of a concurrent resolution on the budget is an impor-
tant part of the Federal budget process. Consequently, the Congressional
Budget Act accords the concurrent resolution on the budget high privilege
for consideration in the House and Senate and special procedures to expe-
dite such consideration. Provisions relating to the consideration of concur-
rent resolutions on the budget are found in section 305 of the Congressional
Budget Act.(V In addition to the special procedures contained in that sec-
tion, the House has frequently adopted standing rules that pertain specifi-
cally to the budget process and may affect how budget resolutions are con-
sidered.® For many years, the House has also considered budget resolutions
pursuant to a special order of business resolution reported by the Com-
mittee on Rules.(®

Section 305 of the Congressional Budget Act prescribes procedures relat-
ing to various aspects of considering budget resolutions in the House, in-
cluding privileged status, layover requirements, debate, the amendment
process, consideration of conference reports, and appeals. Pursuant to sec-
tion 305(a)(1), a concurrent resolution on the budget reported by the Com-
mittee on the Budget and referred to the appropriate calendar may be con-
sidered “any day thereafter” and the motion to proceed to consideration is
“highly privileged” and not debatable.®» To further expedite consideration,
such motion is neither amendable nor subject to the motion to reconsider.(>

. 2 USC §636.

. See Procedures Contained in the Rules of the House, infra.

. See Consideration by Special Order, et seq., infra.

. 2 USC §636(a)(1).

. Id. For a clarifying statement by the Chair regarding the applicability of motions to
reconsider, see 123 CONG. REC. 12549, 95th Cong. 1st Sess., Apr. 27, 1977.
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In its original form, the Congressional Budget Act provided for a ten-day
layover period for budget resolutions. This requirement prevented consider-
ation of budget resolutions that had not been available to Members for the
full ten-day period. After the Gramm-Rudman-Hollings reforms of 1985,
however, this period was reduced to five days, and a corresponding change
to the House rules was made at the beginning of the 102d Congress.® The
Budget Enforcement Act of 1997 removed the special five-day requirement
and applied the normal House rule (former Rule XI clause 2(1)(6))® regard-
ing layover periods (three days for bills) to budget resolutions as well.(1O

Debate on a qualifying concurrent resolution on the budget is limited to
ten hours, equally divided between the majority and minority parties.(1D A
motion to further limit debate is available, and such motion is itself not de-
batable.(12) The Humphrey-Hawkins Full Employment Act of 1978 revised
section 305 to add additional debate time (up to four hours) on “economic
goals and policies.”(13)

The amendment process for budget resolutions is likewise governed by
special procedures under section 305 of the Congressional Budget Act. Sec-
tion 305(a)(5) provides that the concurrent resolution on the budget be con-
sidered in the Committee of the Whole and under the five-minute rule “in
accordance with the applicable provisions of rule XXIII.”(4 Section 305(a)(4)
permits germane amendments (subject to certain limitations) relating to eco-
nomic goals, should the budget resolution carry such types of provisions.
Section 305(a)(5) also provides broad authority to offer amendments any
time prior to final passage changing numerical figures within the budget
resolution in order to achieve “mathematical consistency.”(!5 Budget resolu-
tions are not subject to the motion to recommit.(1®

7. See § 1, infra.

8. 137 CoNG. REc. 39, 102d Cong. 1st Sess., Jan. 3, 1991 (H. Res. 5, sec. 7(B)).

9. At the beginning of the 106th Congress, the House rules were recodified, resulting in
extensive changes to rule and section numbering. However, no corresponding changes
were made to section 305 of the Congressional Budget Act, the text of which still ref-
erences the old rule precodification. The current House rule regarding layover require-
ments is found in Rule XIII clause 4. House Rules and Manual § 850 (2011).

10. 2 USC §636(a)(1); Pub. L. No. 105-33, sec. 10109.

11. 2 USC §636(a)(2). For yielding blocks of time under the statute, see Deschler-Brown
Precedents Ch. 29 §68.70, supra.

12. Id.

13. Pub. L. No. 95-523; 2 USC §636(a)(3). See §5.4, infra.

14. As noted earlier, the Congressional Budget Act was not updated to reflect extensive
changes in House rule and section numbering that occurred at the beginning of the

106th Congress. The current rule for applicable procedures in the Committee of the
Whole is Rule XVIII. House Rules and Manual §§970-993 (2011).

15. 2 USC §636(a)(5). See §§5.8-5.10, infra.
16. 2 USC §636(a)(2).
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Section 305(a)(6) of the Congressional Budget Act provides for special con-
sideration of conference reports on budget resolutions. Debate on such con-
ference reports is limited to five hours, divided equally between the majority
and minority parties.(!” As with budget resolutions themselves, conference
reports on budget resolutions may be subject to a non-debatable motion to
further limit debate, and such conference reports are likewise not subject
to the motion to recommit.(!13) Formerly, section 305(d) also addressed con-
ference reports on budget resolutions, but this provision was repealed by the
Budget Enforcement Act of 1990.(19 Although the House may use these ex-
pedited procedures contained in the Congressional Budget Act to consider
conference reports on budget resolutions, more often the House has chosen
to structure consideration of such conference reports through a special order
of business resolution reported by the Committee on Rules.2®

The Congressional Budget Act also provides mechanisms to move the
budget resolution toward a vote on final adoption without the possibility of
intervening motions or other procedural delays. Section 305(a)(5) provides
that, after the Committee of the Whole rises and reports the resolution back
to the House, the motion for the previous question (terminating debate)
shall be considered as ordered on the resolution itself and any amendments
thereto, to final passage without intervening motion.2D The only exception
is the possibility of amendments to achieve mathematical consistency (de-
scribed above), which may be offered even after the previous question is or-
dered.(? The vote on final adoption of a concurrent resolution on the budget
(or a conference report thereon) is not subject to the motion to reconsider.3

Finally, appeals from decisions of the Chair on any issue related to these
procedures for the consideration of budget resolutions shall be “decided
without debate.”®

17. 2 USC §636(a)(6). In cases where conferees report in disagreement, debate on motions
to dispose of amendments in disagreement is not covered by the statute and proceeds
under the general “hour” rule. See Deschler-Brown Precedents Ch. 29 §17.14, and Ch.
33 §28.14, supra. For additional discussion of conference reports on budget resolutions
filed in disagreement (including recognition for motions to dispose of Senate amend-
ments and debate thereon), see Deschler-Brown Precedents Ch. 29 §§17.25, 17.36,
17.59, 68.67, 68.68, and Ch. 33 §§29.9, 29.17, supra.

18. Id.

19. Pub. L. No. 101-508, title XIII. The former section 305(d) of the Budget Act provided
for a non-binding instruction to conferees on the budget resolution to report back to
their respective Houses if an agreement on the budget was not reached within seven
days. See §5.16, infra.

20. See, e.g., Deschler-Brown Precedents Ch. 33 § 26.24, supra.

21. 2 USC §636(a)5).

22. See §5.9, infra.

23. 2 USC §636(a)(2), (a)6).

24, 2 USC §636(a)7).
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Procedures Contained in the Rules of the House

The standing rules of the House provide for special procedures relating
to the consideration of concurrent resolutions on the budget.() Most of these
provisions are found in Rule XVIII clause 10, which describes procedures in
the Committee of the Whole.® Clause 10(a) provides that, following general
debate, the concurrent resolution on the budget shall be considered as read
and open for amendment at any point. Clause 10(b) places certain restric-
tions on types of amendments that may be offered to budget resolutions, in
order to maintain mathematical consistency and include content required by
the Congressional Budget Act.® Finally, clause 10(c) provides restrictions
on amendments that attempt to change the amount of the appropriate level
of the public debt as set forth in the budget resolution.®

Additional rules of the House affecting the consideration of budget resolu-
tions include Rule XX clause 10 and Rule XXI clause 7. Rule XX clause 10
provides for an automatic vote by the yeas and nays on the vote on final
adoption of a concurrent resolution on the budget (including conference re-
ports thereon).® Rule XXI clause 7 provides for a point of order against con-
sideration of a budget resolution (or an amendment thereto, or a conference
report thereon) that contains certain kinds of reconciliation directives.©®
Specifically, such directives may not instruct committees to report reconcili-
ation legislation that would cause a net increase in direct spending over a
specified period.(”

1. The Committee on Rules has broad authority to recommend that the House vary or
waive the operation of rules of the House, including rulemaking contained in statute
(such as the expedited procedures found in the Congressional Budget Act). For more
on the House’s ability to alter statutory rulemaking, see §8, infra. In addition to the
specific budget-related provisions described here, budget resolutions are also subject to
the regular rules of the House, such as the germaneness rule. For germaneness rulings
involving concurrent resolutions on the budget, see Deschler-Brown Precedents Ch. 28,
§§9.37, 9.38, 21.14, 21.21, 42.55, 46.3, supra.

House Rules and Manual §990 (2011).

Id.

Id. See § 29, infra.

House Rules and Manual §1033 (2011). This requirement is obviated in cases where

the House adopts a concurrent resolution on the budget by unanimous consent. See 155

ConNG. Rec. 10354, 10368, 10374, 111th Cong. 1st Sess., Apr. 22, 2009 (note: the Con-

gressional Record does not carry the Chair-initiated unanimous-consent request); and

150 ConG. REc. 5506, 5515, 108th Cong. 2d Sess., Mar. 29, 2004.

6. See § 20, infra. This clause was made part of the rules of the House in the 110th Con-
gress (2007). In its original form, it prohibited reconciliation directives in a budget res-
olution that called for either a reduction in a surplus or an increase in the deficit. It
was changed to its present form at the beginning of the 112th Congress (2011).

7. House Rules and Manual §1068b (2011).

PUs
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The expedited procedures for consideration of budget resolutions in the
House found in section 305 of the Congressional Budget Act were explicitly
enacted into law as an exercise of the joint rulemaking authority of both
Houses.® As such, they can be superseded by subsequent rulemaking in the
House, either in the standing rules or by other order of the House. From
the earliest days after enactment of the Congressional Budget Act, the
House has almost always chosen to structure the consideration of budget
resolutions by way of a special order of business resolution reported by the
Committee on Rules. These “special orders” or “special rules” may determine
virtually every aspect of consideration —from the length of debate to the
amendments permitted to be offered—and may also waive rules of the
House or rulemaking contained in statute.

In addition to consideration by special order, a concurrent resolution on
the budget may also be considered pursuant to a unanimous-consent
order.®

Finally, it should be noted that unless otherwise superseded by statutory
rulemaking or another order of the House, the normal rules of House proce-
dure, including the availability of certain motions, apply to concurrent reso-
lutions on the budget as well. So, for example, a motion to instruct conferees
is available when a budget resolution goes to conference.(1®

Consideration By Special Order—Initiating Consideration

As noted above, the Congressional Budget Act of 1974 established expe-
dited procedures in the House (and the Senate) for the consideration of an-
nual concurrent resolutions on the budget. Under the Act, a motion to pro-
ceed to consider such a concurrent resolution is accorded high privilege in
the House and is in order any time after such resolution is reported.() The
budget resolutions for fiscal years 1976 through 1980 were all considered
pursuant to the expedited procedures of the Budget Act, a privileged motion
being made to initiate consideration and the amendment process restricted
only by the terms of section 305 of the Budget Act.

The (first) concurrent resolution on the budget for fiscal year 1981 was
the first instance of the House adopting a special order of business resolu-
tion (a “rule”) reported by the Committee on Rules to structure the consider-
ation of a budget resolution. The rule, H. Res. 642, did not make in order

8. Section 904 of the Congressional Budget Act (2 USC § 621 note). See § 8, infra.

9. See, e.g., 155 CoNG. REC. 10354, 10368, 10374, 111th Cong. 1st Sess., Apr. 22, 2009
(note: the Congressional Record does not carry the Chair-initiated unanimous-consent
request); and 150 CoNG. REC. 5506, 5515, 108th Cong. 2d Sess., Mar. 23, 2004.

10. Deschler-Brown Precedents Ch. 33 §9.20, supra.
1. 2 USC §636(a)(1).
2. 126 CoNG. REC. 8789, 96th Cong. 2d Sess., Apr. 23, 1980.
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consideration of the resolution, the House instead adopting a privileged mo-
tion to initiate consideration pursuant to the Budget Act. Rather, the rule
merely structured the amendment process in derogation of the expedited
procedures contained in section 305.(3 Specifically, the rule made in order
two amendments to the budget resolution (and certain substitutes therefor),
five amendments in the nature of a substitute (and certain substitutes
therefor),® and one motion to strike a section of the budget resolution relat-
ing to reconciliation.® The rule further permitted amendments to achieve
“mathematical consistency,” as provided by section 305(a)(5) of the Budget
Act. With respect to the amendments in the nature of a substitute, the rule
provided for so-called “king of the hill” procedures, which specified that if
multiple amendments in the nature of a substitute were adopted in the
Committee of the Whole, only the last such amendment adopted would be
reported back to the House.

The (second) budget resolution for fiscal year 1981 was the first instance
of the House adopting a special order (H. Res. 810) that authorized a motion
to resolve into the Committee of the Whole for consideration of a budget res-
olution, rather than allowing the House to initiate consideration by privi-
leged motion under the Budget Act.(® The special order of business further
structured the amendment process by restricting authorized amendments to
those specifically recommended by the Committee on the Budget, certain mi-
nority-party amendments, and amendments to achieve mathematical con-
sistency. From this point onward, the consideration of all concurrent resolu-
tions on the budget would be initiated by special order (or unanimous-con-
sent agreement); the privileged motion to proceed to consider budget resolu-
tions pursuant to the Budget Act has not been used since 1980.

To begin consideration of a budget resolution in the Committee of the
Whole, a special order may authorize (as we have seen above) a motion,
available to any Member, to resolve into the Committee of the Whole for
such consideration. Alternatively, the special order may provide authority to
the Speaker unilaterally to declare (at any time, or at specified times) the
House resolved into the Committee of the Whole for consideration of the res-
olution. In the early 1980s, the former method was used frequently but the

3. For more on the House’s constitutional authority to supersede prior rulemaking (includ-
ing rulemaking contained in statutes) via special orders of business, see § 8, infra, and
Deschler-Brown Precedents Ch. 31 §10.1, supra.

4. On Apr. 30, 1980, the House adopted a second special order of business (H. Res. 649)
permitting the offering of alternative substitutes (containing modified text) in lieu of
substitutes made in order by the original special order. This second special order did
not otherwise alter the amendment process. 126 CONG. REC. 9467, 96th Cong. 2d Sess.

5. See §19, infra.

6. 126 Cona. REc. 30005, 30006, 96th Cong. 2d Sess., Nov. 18, 1980.
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House switched to the latter method beginning with the budget resolution
for fiscal year 1984.(m The advantage of vesting this authority with the
Speaker lies primarily in the greater flexibility it offers House leadership
in scheduling measures for floor consideration.

On occasion, the House has chosen to begin consideration of a budget res-
olution by one method and complete consideration by another. For example,
the House has on several occasions agreed to a unanimous-consent request
to begin consideration of the budget resolution in the Committee of the
Whole, solely to conduct general debate.® Consideration of amendments
would then be conducted under a special order that structured the amend-
ment process (as described below). The House has also used two special or-
ders for the consideration of a single budget resolution—one to cover gen-
eral debate only and a second to cover the amendment process through to
final adoption.®

Consideration by Special Order—Waivers

An important use of special orders of business has been to waive or
render inapplicable any rules or orders of the House that might inhibit con-
sideration of the underlying measure, and this has been true for special or-
ders providing for consideration of budget resolutions as well.() In the early
1980s, as the House first began using special orders for the consideration
of budget resolutions, waivers (if included at all) were typically limited to
layover requirements contained in the Budget Act or House ru?,es.@) These
provisions mandated the expiration of a certain number of days following
the reporting of the resolution before it could be considered on the floor of
the House, and thus the waiver provided protection from a point of order
for earlier consideration than wouf)d otherwise be permitted under the rules.

The first “blanket” waiver —waiving all points of order, including those
contained in the Budget Act—was provided by H. Res. 177 in the 99th Con-
gress,® providing for consideration of the (first) budget resolution for fiscal

7. 129 CoNG. REC. 6460, 98th Cong. 1st Sess., Mar. 22, 1983 (H. Res. 144).

8. See 150 CoNG. REC. 4926, 108th Cong. 2d Sess., Mar. 23, 2004; 147 CoNG. REc. 4271,
107th Cong. 1st Sess., Mar. 22, 2001; 142 CoNG. REc. 11196, 104th Cong. 2d Sess.,
May 14, 1996; 136 CoNG. REcC. 7912, 101st Cong. 2d Sess., Apr. 24, 1990.

9. See 155 CoNG. REC. 9686, 111th Cong. 1st Sess., Apr. 2, 2009 (H. Res. 316); 155 CONG.
REc. 9515, 111th Cong. 1st Sess., Apr. 1, 2009 (H. Res. 305); 152 CONG. REC. 8464,
109th Cong. 2d Sess., May 17, 2006 (H. Res. 817); 152 CoNG. REC. 5386, 109th Cong.
2d Sess., Apr. 6, 2006 (H. Res. 766); 139 CoNG. REc. 5593, 103d Cong. 1st Sess., Mar.
%{8, lsl)gii’)) (H. Res. 133); 139 ConG. REc. 5320, 103d Cong. 1st Sess., Mar. 17, 1993 (H.

es. .

1. See Deschler’s Precedents Ch. 21 § 23, supra.

2. The rule for consideration of the (second) budget resolution for fiscal year 1981 con-
tained the first ever waiver of the layover requirement contained in section 305 of the
Budget Act. 126 CoNG. REc. 30005, 30006, 96th Cong. 2d Sess., Nov. 18, 1980 (H. Res.
810). For the consequences of failing to waive applicable layover requirements con-
tained in House rules, see §5.3, infra.

3. 131 Cona. REc. 13001, 99th Cong. 1st Sess., May 22, 1985.
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year 1986. But it was not until the mid-1990s that blanket waivers of this
sort became the norm for budget resolutions. Since 2000, every special order
for consideration of a budget resolution has contained language waiving all
points of order against consideration of the resolution.®

For waivers with respect to amendments, see below.

Consideration by Special Order—Structuring Debate Time

The Congressional Budget Act provides for up to ten hours of general de-
bate on any qualifying concurrent resolution on the budget.() In addition,
the Humphrey-Hawkins Full Employment Act of 1978® provides additional
debate time (up to four hours) on the subject of “economic goals and poli-
cies.”® While the earliest special orders for consideration of budget resolu-
tions maintained these same parameters for general debate (often with ex-
plicit reference to section 305 of the Congressional Budget Act),® by the
mid-1980s, the House had begun to adopt special orders that provided for
much shorter periods of general debate. Recent special orders have, for ex-
ample, provided for four hours of general debate, with an additional hour
of debate on economic goals and policies.>

The special order for consideration of the budget resolution for fiscal year
1993 (H. Res. 386)© provided, for the first time, additional general debate
time after the amendment process was completed. This “wrap-up” debate of-
fered proponents and opponents of the resolution (as amended to that point)
an opportunity to make final closing remarks. Typically, the period of wrap-
up debate has been short, often just ten or 20 minutes divided equally be-
tween the chair and ranking minority member of the Committee on the
Budget.(™

Consideration by Special Order—The Amendment Process

The Congressional Budget Act provides that concurrent resolutions on the
budget be considered for amendment in the Committee of the Whole under
the five-minute rule “in accordance with the applicable provisions of rule

. See, e.g., 146 CONG. REC. 3442, 106th Cong. 2d Sess., Mar. 23, 2000 (H. Res. 446).
2 USC §636(a)2).
Pub. L. No. 95-523.
2 USC §636(a)(3).
See, e.g., 127 CoNG. REC. 7993, 97th Cong. 2d Sess., Apr. 30, 1981 (H. Res. 134).
See, e.g., 1568 CoNG. REC. H1654 [Daily Ed.], 112th Cong. 2d Sess., Mar. 28, 2012 (H.
Res. 597).
138 CoNG. REC. 4389, 4390, 102d Cong. 2d Sess., Mar. 4, 1992.
See, e.g., 158 CoNG. REC. H1654 [Daily Ed.], 112th Cong. 2d Sess., Mar. 28, 2012 (H.
Res. 597).

TR 810
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XXIIL.”M There are no further restrictions in the Budget Act on the number
of amendments that may be offered, the form of such amendments, or who
may offer them. Even mathematically inconsistent amendments (for in-
stance, adjusting subtotals without a corresponding change to the total fig-
ure) are not out of order, the corrective being broad authority to offer addi-
tional amendments at the end of the amendment process to achieve mathe-
matical consistency across the entire resolution.? However, the basic prohi-
bition against amending figures already amended (unless waived or altered
by order of the House) remains applicable to concurrent resolutions on the
budget.®

As the House moved away from consideration of budget resolutions by the
terms of the Congressional Budget Act and toward reliance on special orders
reported by the Committee on Rules, the amendment process for budget res-
olutions has become highly structured. Even in the earliest special orders,
amendments were often limited to those authorized by the resolution. This
pre-defined set of permissible amendments was typically described in the
special order by reference to the author of the amendment and the date on
which the amendment was printed in the Congressional Record.® These
amendments could be either perfecting amendments to the text of the reso-
lution, or wholesale alternate budgets taking the form of amendments in the
nature of a substitute. Debate parameters for such amendments varied from
fully “open” and virtually unlimited (i.e. debate proceeds pursuant to the
five-minute rule with no other limitations)® to highly restrictive (i.e. a fixed
block of time equally divided by a proponent and an opponent).(® To expe-
dite consideration of these amendments, special orders would often provide,
for example, that such amendments be considered as read,(” or that such
amendments shall not themselves be subject to further amendment.® In the
case of multiple amendments in the nature of a substitute being made in

1. 2 USC §636(a)(5). It should be noted that following the recodification of the House
rules at the beginning of the 106th Congress (1999), the provisions of Rule XXIII (relat-
ing to procedures in the Committee of the Whole) were moved to what is now Rule
XVIII. See House Rules and Manual §§970, et seq. (2011). The Congressional Budget
Act has not been updated to reflect this change of placement.

2 USC §636(a)(5).

See Deschler’s Precedents Ch. 27 § 33.3, supra.

See, e.g., 126 CONG. REC. 8789, 96th Cong. 2d Sess., Apr. 23, 1980 (H. Res. 642).

See, e.g., 127 CoNG. REC. 7993, 97th Cong. 2d Sess., Apr. 30, 1981 (H. Res. 134).

See, e.g., 131 CoNG. REC. 13001, 99th Cong. 1st Sess., May 22, 1985 (H. Res. 177).
See also Deschler’s Precedents Ch. 27 §3.76 and Deschler-Brown Precedents Ch. 29
§28.20, supra.

See, e.g., 134 CONG. REC. 4988, 100th Cong. 2d Sess., Mar. 23, 1988 (H. Res. 410).

8. Id.
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order, the special order would typically waive the prohibition against
amending sections of the resolution already amended, to allow further sub-
stitutes to be offered even if one were adopted.®

By the early 1990s, a norm had developed in how the amendment process
for budget resolutions would be structured by the special order. Specifically,
the special order would make in order only a small set of complete sub-
stitutes for the resolution as reported from the Committee on the Budget.
These amendments in the nature of a substitute would be considered as
read, considered in a specified order, not subject to further amendment, and
debatable for a specified amount of time equally divided between the pro-
ponent of the amendment and an opponent. Each amendment in the nature
of a substitute would typically be submitted by a particular bloc or constitu-
ency within the House, such as the Congressional Black Caucus or the Re-
publican Study Committee.(19 The special order often provides additional
procedural safeguards, such as waiving all points of order against the sub-
stitutes.!D Only on rare occasions has the House proceeded to consider a
budget resolution under a “closed” rule that allowed no amendments to be
considered.(1?

With respect to the text being amended, the House has on many occasions
used special orders to alter the text of the budget resolution as reported
from the Committee on the Budget prior to the consideration of alternative
substitutes. To make such changes, special orders have either “self-exe-
cuted” the adoption of an amendment prior to consideration of the budget
resolution(!® or made in order an amendment in the nature of a substitute
to be considered as original text for purposes of amendment.(14 These meth-
ods are procedurally very similar and both have the effect of replacing the
original budget resolution with modified text before the consideration of

9. See, e.g., 126 CONG. REC. 8789, 96th Cong. 2d Sess., Apr. 23, 1980 (H. Res. 642).

10. While such an amendment process theoretically allows for the adoption of any of the
permitted amendments in the nature of a substitute, in practice no alternative has ever
received a majority vote.

11. See, e.g., 158 CoNG. REc. H1654 [Daily Ed.], 112th Cong. 2d Sess., Mar. 28, 2012 (H.
Res. 597).

12. See 127 CoNG. REC. 30585, 97th Cong. 1st Sess., Dec. 10, 1981 (H. Res. 295) and 148
ConG. REc. 3671, 107th Cong. 2d Sess., Mar. 20, 2002 (H. Res. 372). See “The Presi-
dent’s Budget,” infra, for a discussion of the “President’s budget,” often considered
under a closed rule (if at all).

13. By adopting the special order, the House is considered to have adopted the amendment.

14. The amendment in the nature of a substitute thus supplants the original text of the
resolution, and further substitutes are drafted as amendments to it. When the amend-
ment process is complete, the House must take the additional step of formally adopting
the original amendment in the nature of a substitute.
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other amendments. The purpose is often to accommodate last-minute agree-
ments on the form of the budget resolution to be taken up for floor consider-
ation.

There have been two primary mechanisms for determining which amend-
ment in the nature of a substitute will be reported back to the House when
multiple such amendments are considered in the Committee of the Whole.
The first is the so-called “king of the hill” procedure, which provides that
if multiple amendments in the nature of a substitute are adopted in the
Committee of the Whole, only the last such amendment adopted will be re-
ported back to the House for further disposition. The second is the “first
amendment adopted” approach, which provides that the amendment process
ends upon the adoption of an amendment in the nature of a substitute,
whereupon that amendment is reported back to the House.(!> Throughout
the 1980s, “king of the hill” procedures were most often used. The special
order to consider the budget resolution for fiscal year 1996 marks the switch
to “first amendment adopted” procedures, which have been used in virtually
every special order since.(16)

The House has employed additional procedural mechanisms (contained in
special orders) to further structure how amendments to budget resolutions
are voted on. Since the early 1990s, special orders have generally restricted
the ability for Members to demand a division of the question for voting with
respect to the different amendments in the nature of a substitute made in
order by the special order.(!”> On rare occasions, the House has permitted
Members to demand a separate vote in the House on any amendments
adopted in the Committee of the Whole.(13) More commonly, the special
order will provide that the previous question be considered as ordered on
the budget resolution and on any amendments adopted in the Committee
of the Whole to final adoption without intervening motion (thus denying any
opportunity to demand a separate vote on any of the amendments).

With respect to waivers of points of order, it has been common for special
orders providing for consideration of budget resolutions to waive points of

15. Another procedure in this vein is known as the “queen of the hill” or “top vote getter,”
which provides for the substitute receiving the most votes to be reported to the House.
However, this procedure has not been used for budget resolutions.

16. The only exception has been the budget resolution for fiscal year 2003, considered
under a closed rule with no amendments. 148 CONG. REc. 3671, 107th Cong. 2d Sess.,
Mar. 20, 2002 (H. Res. 372). An alternative budget resolution, representing the “Presi-
dent’s budget” was also considered under a closed rule. 141 CoNG. REC. 37595, 104th
Cong. 1st Sess., Dec. 19, 1995 (H. Res. 309).

17. See, e.g., 139 CoNG. REc. 5593, 103d Cong. 1st Sess., Mar. 18, 1993 (H. Res. 133). For
more on division of the question for voting, see Deschler-Brown Precedents Ch. 30
§§ 42, et seq., supra.

18. See, e.g., 131 CoNG. REc. 13001, 99th Cong. 1st Sess., May 22, 1985 (H. Res. 177);
and 144 CoNG. REc. 11098, 105th Cong. 2d Sess., June 4, 1998 (H. Res. 455).
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order against any amendments in the nature of a substitute made in order
by the special order. Although more limited waivers have been granted,(1®
it is more often the case that a blanket waiver of all points of order will
be provided by the special order.(29

Consideration by Special Order—Additional Procedural Provi-
sions

On occasion, the House has adopted special orders for the consideration
of budget resolutions that provide further restrictions on the availability of
procedural motions in the Committee of the Whole during such consider-
ation. The most notable instance of such additional procedural restrictions
can be found in the special order for consideration of the fiscal year 2009
budget resolution.() There, a separate section limited rank-and-file Mem-
bers to a single motion to rise from the Committee —once one such motion
had been rejected on any given legislative day, only the chairman of the
Committee on the Budget or the Majority Leader was authorized to make
the motion. That section also provided that once one motion to strike the
resolving clause® has been rejected during consideration of the budget reso-
lution, no further such motions may be entertained.

The Chair has also been given additional authority to unilaterally post-
pone consideration of the budget resolution to a later time to be designated
by the Speaker. This additional flexibility in scheduling the consideration of
the budget resolution was included in the special orders for consideration
of the fiscal year 2008 and 2009 budget resolutions.(®

The former so-called “Gephardt rule” (repealed at the beginning of the
112th Congress) provided for the automatic generation and passage of a
joint resolution increasing the statutory limit on the public debt to cor-
respond to the figures contained in that year’s budget resolution.® Special
orders for the consideration of budget resolutions have occasionally con-
tained separate provisions disabling the operation of this rule of the House,
such that the automatic engrossment of the debt-limit measure does not
occur. The “Gephardt rule” was disabled by special order in every year from

19. See, e.g., 133 CoNG. REC. 8307, 100th Cong. 1st Sess., Apr. 8, 1987 (H. Res. 139).
20. See, e.g., 135 CONG. REC. 8016, 101st Cong. 1st Sess., May 3, 1989 (H. Res. 145).

1. 154 CoNG. REC. 3865, 3866, 110th Cong. 2d Sess., Mar. 12, 2008 (H. Res. 1036).

2. For more on this motion, see Deschler’s Precedents Ch. 19 §§ 10, et seq., supra.

3. See 153 CoNG. Rec. 8129, 8130, 110th Cong. 1st Sess., Mar. 28, 2007 (H. Res. 275);
and 154 CoNG. REc. 3865, 3866, 110th Cong. 2d Sess., Mar. 12, 2008 (H. Res. 1036).
This authority was made part of the standing rules in the 111th Congress (Rule XIX
clause 1(c)). House Rules and Manual §1000a (2011).

4. For more on the former so-called “Gephardt rule,” see § 29, infra.
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fiscal year 1996 through 2001.® In the 1980s, the “Gephardt rule” was ad-
justed to vary its applicability, though it was never fully disabled.® The
“Gephardt rule” has also been disabled by other resolutions adopted by the
House, such a special orders for the consideration of conference reports on
budget resolutions.(”

Consideration by Special Order—Authority to go to Conference

Special orders for the consideration of budget resolutions have occasion-
ally authorized (or executed) certain procedural steps to bring the House-
adopted budget resolution into conference with its Senate counterpart. The
special order providing for consideration of the (first) budget resolution for
fiscal year 1983 contained additional language declaring that, upon adoption
of the budget resolution in the House, the House was considered to have:
(1) taken up the Senate budget resolution; (2) amended the text of such res-
olution by substituting the text of the House-adopted budget; (3) adopted
such amended text; and (4) requested a conference with the Senate.() This
was the first special order for the consideration of a budget resolution to
effectuate these additional procedural steps towards establishing a con-
ference committee.®

Such additional language to “hook up” the House-adopted budget with the
Senate-adopted version has not been common, but such language was in-
cluded in several recent special orders beginning with the special order for

5. The former so-called “Gephardt rule” was repealed for the 107th Congress (though re-
instated in the 108th), so there was no need to disable the rule during consideration
of the fiscal year 2002 budget.

6. When initially passed, the “Gephardt rule” was applicable to fiscal years following fis-
cal year 1981. Pub. L. No. 96-78. Reflecting a desire to apply the “Gephardt rule” dur-
ing the fiscal year 1981 budget process, the special order for consideration of the (first)
budget resolution for fiscal year 1981 included a separate section extending the applica-
bility of the “Gephardt rule” to that budget resolution, any subsequent budget resolu-
tions for that fiscal year, and the revised budget for fiscal year 1980. 126 CoNG. REC.
8789, 8790, 96th Cong. 2d Sess., Apr. 23, 1980. The “Gephardt rule” was modified
(Pub. L. No. 98-34) to provide a single debt-limit bill covering all fiscal years con-
templated by the corresponding budget resolution (rather than a separate bill for each
fiscal year). This change had been foreshadowed some months earlier by the special
order for consideration of the fiscal year 1984 budget resolution, which provided for a
single debt-limit bill to cover all fiscal years contemplated by the budget resolution.
129 CoNG. REC. 6460, 98th Cong. 1st Sess., Mar. 22, 1983 (H. Res. 144).

7. See §29, infra.

1. 128 CoNG. REC. 13352, 97th Cong. 2d Sess., June 10, 1982 (H. Res. 496).

2. The language used in this instance was arguably the most aggressive method for “hook-
ing up” the House and Senate versions by “self-executing” those additional procedural
steps rather than merely authorizing motions to achieve the same goals.
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consideration of the fiscal year 2006 budget.(® That special order, in addi-
tion to structuring the consideration of the House budget resolution, also
contained a separate section that: (1) made in order consideration of the
Senate budget resolution; (2) waived all points of order against such resolu-
tion and its consideration; (3) authorized a motion to substitute the House-
adopted text in lieu of the Senate-adopted text; and (4) waived all points
of order against such motion. Identical language was contained in the spe-
cial order for consideration of the budget resolution for fiscal year 2009.*
Similar language was used in the special orders for consideration of the fis-
cal year 2007 and 2010 budget resolutions.®® These two special orders also
took the additional step of authorizing a motion to insist on the House’s
amendment to the Senate budget resolution and to request a conference
with the Senate.

“The President’s Budget”

In two instances since the advent of the Congressional Budget Act, the
House has considered a budget resolution styled the “President’s budget.”
Both of these occurred when the House and the presidency were controlled
by different political parties and in both cases, these budgets were intro-
duced by the majority party “by request.”®

In 1986, the House adopted a special order making in order consideration
of the “President’s budget” in the Committee of the Whole. The special order
provided for four hours of general debate, but no amendments (a “closed”
rule).® In 1995, the House adopted a “closed” special order, making in order
consideration of the “President’s budget” in the House (rather than the
Committee of the Whole). General debate was confined to two hours.®

On occasion, a special order has made in order an amendment in the na-
ture of a substitute ostensibly reflecting the President’s budget priorities
and permitted such amendment to be offered by a designated Member.® In
one instance, this amendment in the nature of a substitute was, pursuant
to the terms of the special order, made the pending question even if no
Member offered it, in order to guarantee a vote on the President’s budget
priorities.®)

3. 151 CoNG. REC. 4865, 4866, 109th Cong. 1st Sess., Mar. 16, 2005 (H. Res. 154).
4. 154 CoNG. REC. 3865, 3866, 110th Cong. 2d Sess., Mar. 12, 2008 (H. Res. 1036).
5. See 152 CONG. REC. 8464, 109th Cong. 2d Sess., May 17, 2006 (H. Res. 817); and 155
CoNG. REC. 9686, 111th Cong. 1st Sess., Apr. 2, 2009 (H. Res. 316).
1. Neither budget garnered a majority vote: 12-312 for fiscal year 1987; and 0-412 (5
present) for fiscal year 1996.
132 CoNG. REC. 4628, 4629, 99th Cong. 2d Sess., Mar. 13, 1986 (H. Res. 397).
141 CoNG. REcC. 37595, 104th Cong. 1st Sess., Dec. 19, 1995 (H. Res. 309).
See, e.g., 136 CONG. REC. 8343, 101st Cong. 2d Sess., Apr. 26, 1990 (H. Res. 382).
See, e.g., 137 CONG. REC. 8154, 102d Cong. 1st Sess., Apr. 16, 1991 (H. Res. 123).

ANl
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In 2004 the House, having adopted its budget resolution three months
earlier, took up an alternative budget propounded by the minority party as
part of a negotiation over the annual appropriations bills. This minority
budget was considered pursuant to a unanimous-consent request providing
for consideration in the House (rather than the Committee of the Whole),
90 minutes of debate, and no amendments.(® As with the alternative budg-
ets described above, it was also defeated.

Privilege

§ 5.1 Where the inclusion of reconciliation directives covering mul-
tiple years (beyond the current fiscal year) destroyed the privilege
of a concurrent resolution on the budget, the House has adopted
a special order of business resolution making in order consider-
ation of said concurrent resolution, structuring the amendment
process, and separately engaging other procedures contained in
section 305(a) of the Congressional Budget Act.(D

On Apr. 30, 1981, the House adopted the following resolution:

Mr. [Richard] BOLLING [of Missouri]. Mr. Speaker, by direction of the Committee on
Rules, I call up House Resolution 134 and ask for its immediate consideration.
The Clerk read the resolution, as follows:

H. REs. 134

Resolved, That at any time after the adoption of this resolution it shall be in order
to move that the House resolve itself into the Committee of the Whole House on the
State of the Union for the consideration of the concurrent resolution (H. Con. Res. 115)
revising the congressional budget for the United States Government for the fiscal year
1981 and setting forth the congressional budget for the United States Government for
the fiscal years 1982, 1983, and 1984, and the first reading of the resolution shall be
dispensed with. The provisions of subsection 305(a) of the Congressional Budget Act
of 1974 and rule XXIII, clause 8, of the Rules of the House of Representatives shall
apply during the consideration of the concurrent resolution in the House and in the
Committee of the Whole: Provided, however, That no amendment to the resolution
shall be in order except the following amendments, which shall be considered only in
the following order if offered, which shall all be in order even if previous amendments
to the same portion of the concurrent resolution have been adopted, and which shall
not be subject to amendment except pro forma amendments for the purpose of debate:
(1) an amendment printed in the Congressional Record of April 29, 1981, by, and if
offered by, Representative Hefner of North Carolina; (2) the amendment in the nature
of a substitute printed in the Congressional Record of April 29, 1981, by, and if offered

6. 150 CoNG. REc. 13288, 108th Cong. 2d Sess., June 22, 2004.
1. 2 USC §636(a). See Deschler-Brown Precedents Ch. 29 §2.35, supra.
2. 127 CoNG. REc. 7993, 97th Cong. 1st Sess.
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by, Delegate Fauntroy of the District of Columbia; (3) the amendment in the nature
of a substitute printed in the Congressional Record of April 29, 1981, by, and if offered
by, Representative Obey of Wisconsin; and (4) the amendment in the nature of a sub-
stitute printed in the Congressional Record of April 29, 1981, by, and if offered by,
Representative Latta of Ohio. It shall also be in order to consider the amendment or
amendments provided for in section 305(a)(6) of the Congressional Budget Act of 1974
necessary to achieve mathematical consistency. If more than one of the amendments
in the nature of a substitute made in order by this resolution have been adopted, only
the last such amendment which has been adopted shall be considered as having been
finally adopted and reported back to the House.

The SPEAKER.® The gentleman from Missouri (Mr. BOLLING) is recognized for 1
hour.

§ 5.2 The House has adopted a special order of business resolution
reported from the Committee on Rules that merely structured the
amendment process for the concurrent resolution on the budget,
but did not make in order consideration of the resolution itself
(the resolution being brought up under its own privilege) or other-
wise modify the debate parameters contained in the Congressional
Budget Act.

On Apr. 23, 1980,() the House adopted the following resolution:

Mr. [Richard] BOLLING [of Missouri]. Mr. Speaker, by direction of the Committee on
Rules, I call up House Resolution 642 and ask for its immediate consideration.
The Clerk read the resolution, as follows:

H. REs. 642

Resolved, That during the consideration of the concurrent resolution (H. Con. Res.
307) setting forth the congressional budget for the United States Government for the
fiscal years 1981, and 1982, and 1983 and revising the congressional budget for the
United States Government for the fiscal 1980, in the Committee of the Whole House
on the State of the Union, no amendments to the concurrent resolution shall be in
order except the following amendments, which shall be considered only in the following
order, and shall all be in order even if previous amendments to the same portion of
the concurrent resolution have been adopted, and which shall not be subject to amend-
ment except pro forma amendments for the purpose of debate and except as provided
in this resolution: (1) an amendment printed in the Congressional Record of April 21,
1980, by, and if offered by, Representative Giaimo of Connecticut, which shall not be
subject to a demand for a division of the question in the House or in Committee of
the Whole; (2) an amendment printed in the Congressional Record of April 21, 1980,
by, and if offered by, Representative Conable of New York, which shall be subject to
amendment by a substitute printed in the Congressional Record of April 21, 1980, by,
and if offered by, Representative Quillen of Tennessee, and said substitute shall not
be subject to amendment except pro forma amendments for the purpose of debate; (3)
an amendment in the nature of a substitute printed in the Congressional Record of
April 21, 1980, by, and if offered by, Representative Obey of Wisconsin, which shall

3. Thomas O’Neill (MA).
1. 126 CoNG. REcC. 8789, 96th Cong. 2d Sess.
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be subject to amendment by the following substitutes which shall be considered only
in the following order and shall not be subject to amendment except pro forma amend-
ments for the purpose of debate; (a) a substitute printed in the Congressional Record
of April 21, 1980, by, and if offered by, Representative Mitchell of Maryland, and (b)
a substitute printed in the Congressional Record of April 21, 1980, by, and if offered
by, Representative Solarz of New York; (4) an amendment in the nature of a substitute
printed in the Congressional Record of April 21, 1980, by, and if offered by, Represent-
ative Ottinger of New York; (5) an amendment in the nature of a substitute printed
in the Congressional Record of April 21, 1980, by, and if offered by Representative Holt
of Maryland; (6) an amendment in the nature of a substitute printed in the Congres-
sional Record of April 21, 1980, by, and if offered by, Representative Latta of Ohio;
(7) an amendment in the nature of a substitute printed in the Congressional Record
of April 21, 1980, by, and if offered by, Representative Rousselot of California; and (8)
a motion to strike section 3 of the concurrent resolution, or the corresponding section
of the concurrent resolution as amended, relating to reconciliation. It shall also be in
order to consider the amendment or amendments provided for in section 305(a)(6) of
the Congressional Budget Act of 1974 (Public Law 93-344) necessary to achieve mathe-
matical consistency. If more than one of the amendments in the nature of a substitute
made in order by this resolution has been adopted, only the last such amendment
which has been adopted shall be considered as having been finally adopted and re-
ported back to the House.

SEC. 2. Notwithstanding the provisions of section 203 of Public Law 96-78, the provi-
sions of section 201 of said public law, amending the Rules of the House of Representa-
tives to establish the public debt limit as part of the congressional budget process,
shall apply with respect to section 6 of H. Con. Res. 307 or the corresponding section
of any concurrent resolution as finally adopted revising the second concurrent resolu-
tion on the budget for fiscal year 1980, as well as to section 1 of H. Con. Res. 307
or the corresponding section of any concurrent resolution as finally adopted, setting
forth the congressional budget for the fiscal year 1981.

Layover Requirements

§ 5.3 A special order of business that waives only the application of
a ten-day layover requirement() contained in the Congressional
Budget Act for a concurrent resolution on the budget does not, in
so doing, waive other applicable layover requirements contained
in the House rules.

On Mar. 22, 1983,2 at the outset of consideration of the first concurrent

resolution on the budget for fiscal year 1984 (H. Con. Res. 91), the following
point of order was raised:

1. The ten-day requirement has been changed on several occasions. The current layover
requirement for budget resolutions is the same as that for bills in the House (three
days). 2 USC §636(a)(1).

2. 129 ConG. REc. 6501, 6503, 98th Cong. 1st Sess. See also Deschler-Brown Precedents
Ch. 29 §9.66, supra.
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POINT OF ORDER AGAINST CONSIDERATION OF HOUSE CONCURRENT RESO-
LUTION 91, FIRST CONCURRENT RESOLUTION ON THE BUDGET—FISCAL
YEAR 1984

Mr. [Thomas] LOEFFLER [of Texas]. Mr. Speaker, I have a point of order against con-
sideration of this budget resolution.

The SPEAKER pro tempore.® The gentleman will state his point of order.

Mr. LOEFFLER. Mr. Speaker, I make a point of order against the consideration of
House Concurrent Resolution 91, which is the House concurrent budget resolution for fis-
cal year 1984, on the grounds that its consideration would violate the provisions of clause
2(1)(6) of rule XI of the rules of the House.

I refer specifically to the language of the rule which reads, and I quote: “Nor shall
it be in order to consider any measure or matter reported by any committee (except the
Committee on Rules in the case of a resolution making in order the consideration of a
bill—

Mr. [Thomas] O'NEILL [of Massachusetts]. Mr. Speaker, would the gentleman yield?

The SPEAKER pro tempore. The gentleman reserves his point of order and is recog-
nized for 1 minute.

Mr. LOEFFLER. I will be happy to yield to my distinguished Speaker.

Mr. [Thomas] O'NEILL [of Massachusetts]. May I say that we are aware of the fact
that a point of order does lie. . . .

Mr. LOEFFLER. Mr. Speaker, I insist on my point of order.

The SPEAKER pro tempore. The gentleman insists upon it?

Mr. LOEFFLER. Yes, Mr. Speaker.

The SPEAKER pro tempore. Are there any further Members who want to speak on
the point of order? Apparently not. . . .

The SPEAKER pro tempore. The Chair believes that while House Resolution 144 was
intended to permit immediate consideration of House Concurrent Resolution 91, the pro-
visions of clause 2(L)(6), rule XI do technically-under the second sentence of that clause—
separately require a 3-day availability of the Budget Committee’s report. That part of
the rule was not separately waived, and although the 10-day rule was waived effectively,
the Chair will sustain the point of order and advise that under that rule the Rules Com-
mittee may immediately report out and call up a special order waiving a 3-day rule.

Humphrey-Hawkins Debate

§ 5.4 During the four hours of general debate on economic goals and
policies provided for in a concurrent resolution on the budget by
section 305(a)(3) of the Congressional Budget Act,() the debate
must be relevant to the subject of such goals and policies.®

On Apr. 23, 1980, during consideration of the concurrent resolution on
the budget for fiscal years 1981, 1982, and 1983 (H. Con. Res. 307) in the

3. Charles Bennett (FL).

1. 2 USC §636(a)3).

2. See also Deschler-Brown Precedents Ch. 29 §§31.24, 31.38, 39.4, 67.16, 68.69, supra.
3. 126 CoNG. REc. 8809, 8815, 96th Cong. 2d Sess.
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Committee of the Whole, the Chairman responded to parliamentary inquir-
ies relating to the scope of debate on the matter:

Mr. [Robert] GIAIMO [of Connecticut]. Mr. Speaker, pursuant to section 305(a) of Pub-
lic Law 93-344, the Congressional Budget Act of 1974, and House Resolution 642, I move
that the House resolve itself into the Committee of the Whole House on the State of the
Union for the consideration of the concurrent resolution (H. Con. Res. 307) setting forth
the congressional budget for the U.S. Government for the fiscal years 1981, 1982, and
1983 and revising the congressional budget for the U.S. Government for the fiscal year
1980.

GENERAL LEAVE

Mr. Speaker, pending that motion, I ask unanimous consent that all Members may
have 5 legislative days in which to revise and extend their remarks and include extra-
neous matter during consideration of House Concurrent Resolution 307.

The SPEAKER.® Is there objection to the request of the gentleman from Connecticut?

There was no objection.

The SPEAKER. The question is on the motion offered by the gentleman from Con-
necticut (Mr. GIAIMO).

The motion was agreed to.

IN THE COMMITTEE OF THE WHOLE

Accordingly the House resolved itself into the Committee of the Whole House on the
State of the Union for the consideration of the concurrent resolution (H. Con. Res. 307)
with Mr. BOLLING in the chair.

The Clerk read the title of the concurrent resolution.

The CHAIRMAN.® Without objection, the first reading of the concurrent resolution
will be dispensed with.

There was no objection.

O 1350

The CHAIRMAN. Pursuant to section 305(a), title 3, of Public Law 93-344, as amend-
ed, of the Congressional Budget Act of 1974, the gentleman from Connecticut (Mr.
G1amMO) will be recognized for 5 hours, and the gentleman from Ohio (Mr. LATTA) will
be recognized for 5 hours.

After opening statements by the chairman and ranking minority member of the Com-
mittee on the Budget, the Chair will recognize the gentleman from Connecticut (Mr.
GI1AIMO) and the gentleman from Ohio (Mr. LATTA) for 2 hours each to control debate
on economic goals and policies. After these 4 hours of debate have been consumed or
yielded back, the Chair will recognize the chairman and ranking minority member of the
Committee on the Budget to control the remainder of their 10 hours of debate.

The Chair recognizes the gentleman from Connecticut (Mr. GIAIMO). . . .

The CHAIRMAN pro tempore. The gentleman has consumed 45 minutes. The Chair
will now recognize the gentleman from Connecticut (Mr. GIAIMO) and the gentleman from
Ohio (Mr. LATTA) for 2 hours each to control debate on economic goals and policies.

4. Thomas O’Neill (MA).
5. Richard Bolling (MO).
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PARLIAMENTARY INQUIRY

Mr. [Robert] BAUMAN [of Maryland]. Mr. Chairman, I have a parliamentary inquiry.

The CHAIRMAN pro tempore. The gentleman will state his parliamentary inquiry.

Mr. BAUMAN. Mr. Chairman, as I understand the statutory requirements, the debate
now will be confined to economic policy and goals; is that correct?

The CHAIRMAN pro tempore. That is correct.

Mr. BAUMAN. What if a Member strays from that and starts talking about other
things, should other Members make points of order and point out that they are out of
order? I mean, I do want to do this under the rule.

The CHAIRMAN pro tempore. The Chair would have to interpret at that time whether
they were within the bounds of the rule or not, and the rules relating to relevancy in
debate would apply.

The Amendment Process

§ 5.5 A member of the Committee on Rules rose to address the House
for one minute regarding certain guidelines that Members should
abide by for submitting amendments for the concurrent resolution
on the budget.

On Apr. 1, 1987, the following took place:

Mr. [Claude] PEPPER [of Florida]. Mr. Speaker, I rise to explain the Rules Committee
position on proposed amendments to the budget resolution.

It is my understanding that the Budget Committee has adopted a budget resolution
today. The Committee on Rules expects to consider the budget resolution next Tuesday,
April 7. T am informed that the Budget Committee may seek a restrictive rule.

With that possibility in mind, Mr. Speaker, I would like to remind my colleagues of
the Rules Committee position on amendments to a budget resolution. In the last few
years, the Rules Committee has requested that certain guidelines be followed in order
to insure that all amendments receive fair and orderly consideration by the committee
and on the floor.

Today, I ask Members wishing to offer amendments to adhere to the following guide-
lines.

First, the Rules Committee will make in order only broad substitutes, not simple cut-
and-bite amendments making small changes in one or two functions. The Rules Com-
mittee has followed this practice in the past few years. And it is our intention once again
to do so. The debate on a budget resolution should be focused on questions of national
priorities and fiscal policy. Only major substitutes allow the House to debate those ques-
tions.

Second, submit 35 copies of each substitute to the Rules Committee before 5 p.m. Mon-
day, April 6. I call your attention to the Monday deadline. It is the intention of the com-
mittee not to consider any amendment that has been submitted after the Monday dead-
line. With the press of time and the need to consider the budget resolution before the
Easter recess, the committee must expedite consideration. Members may want to keep
that deadline in mind when they make their weekend plans.

1. 133 CoNG. REc. 7702, 7703, 100th Cong. 1st Sess.
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Finally, please attach an explanatory statement with each substitute. The statement
should briefly state the purpose of the substitute and explain any provisions, including
reconciliation instructions. Please indicate if any provisions would change House rules,
procedures or enforcement of the Budget Act.

Mr. Speaker, I remind Members that the purpose of these guidelines to to provide fair
and orderly consideration of the budget resolution in the Rules Committee and on the
floor. I have sent out a “Dear Colleague® letter to all Members explaining these guide-
lines. I appreciate my colleagues’ cooperation in this matter.

0O 1720

Mr. [Trent] LOTT [of Mississippil. Mr. Speaker, will the gentleman yield?

Mr. PEPPER. I yield to the gentleman from Mississippi.

Mr. LOTT. Mr. Speaker, the chairman of the Committee on Rules, as I understand
it, is not asking for unanimous consent that any binding request or rule be made in order
here; is that right?

Mr. PEPPER. The gentleman is correct; this is only advisory.

Mr. LOTT. Mr. Speaker, the gentleman indicated that he thought perhaps the budget
resolution would be available tomorrow. Is that correct? Can we count on that?

Mr. PEPPER. My understanding is that it will be available by tomorrow afternoon
from the Committee on the Budget.

Mr. LOTT. I think that the Members understand what the distinguished chairman is
trying to do. The Committee on Rules likes to be able to see amendments before they
make them in order. But I would like to remind the chairman that in order for the mem-
bers to have amendments, they need to see what it is that they are trying to amend.
So I would hope that the Committee on Rules would give us at least that much latitude.
If the resolution is not ready until Friday afternoon, it is very hard for Members to have
their amendments ready.

With that in mind, we certainly understand what the gentleman is trying to do, but
I would like to urge the committee to give us a resolution, so we can properly prepare
our amendments.

Mr. PEPPER. I thank my colleague for his additional explanation. We are not trying
to foreclose anybody or be overly rigid. We are simply trying to be helpful to the Mem-
bers in allowing them a fair opportunity to offer major amendments in the nature of sub-
stitutes.

Mr. WALKER. Mr. Speaker, will the distinguished chairman yield?

Mr. PEPPER. I yield to the gentleman from Pennsylvania.

Mr. WALKER. I thank the gentleman for yielding.

Mr. Speaker, do I understand that essentially the Committee on Rules is announcing
that we are going to have a closed rule on this bill and that Members will not be able
to offer individualized amendments with regard to particular functions of the bill?

Mr. PEPPER. Well, I am not speaking for the Committee on Rules now, because we
have not acted on the matter. I am simply giving advice as best I can in the light of
our practices of the past for the guidance of the Members in helping us to give fair con-
sideration to the budget resolution.

Mr. WALKER. If the gentleman would yield further, my understanding of the guide-
lines was that Members were not to bring to the Committee on Rules any individualized
amendments. Is that true?
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Mr. PEPPER. This budget resolution is probably the major matter that the Congress
shall endorse during this session of the Congress, and we wanted to discourage if we
could sort of picayunish amendments that did not really go to the policy involved and
the essential questions related to this budget process. I do not say that any specific
amendment might not be considered by the Committee on Rules, but I am trying to be
helpful to the Members in offering general guidelines as to what in general has been
our practice in the past in relation to this matter.

§ 5.6 The House has, pursuant to unanimous-consent requests, per-
mitted Members to submit amendments to a concurrent resolution
on the budget until a time certain and for such amendments to be
printed in the portion of the Congressional Record reserved for
amendments to reported measures.

On Apr. 3, 1984,() during consideration of a concurrent resolution on the
budget for fiscal year 1985 and revising the budget resolution for fiscal year
1984 (H. Con. Res. 280), the House agreed to the following unanimous-con-
sent request:

Mr. [Joe] MOAKLEY [of Massachusetts]. Mr. Speaker, I ask unanimous consent that
all Members may have until 6 p.m. today to submit amendments to the budget resolution
for printing in the RECORD.™®

The SPEAKER.® Is there objection to the request of the gentleman from Massachu-
setts?

There was no objection.

Later that same day,® a further unanimous-consent request was agreed
to:

Mr. MOAKLEY. Mr. Speaker, I ask unanimous consent that amendments to House
Concurrent Resolution 280 may be printed in that portion of the RECORD entitled
“Amendments submitted under clause 6 of rule XXIII,” pursuant to the previous order
of the House allowing Members until 6 p.m. today, April 3, 1984, to submit such amend-
ments.

The SPEAKER pro tempore.®® Is there objection to the request of the gentleman from
Massachusetts?

1. 130 CoNG. REc. 7518, 98th Cong. 2d Sess.
2. Parliamentarian’s Note: Under former Rule XXIII clause 6 (now Rule XVIII clause
8(a)), a Member submitting an amendment to the Congressional Record at least one
day prior to floor consideration is guaranteed time to debate such amendment, notwith-
standing the adoption of motions to close debate on particular portions of the measure
under consideration. Thus, the effect of these unanimous-consent requests was to ex-
tend the deadline for submitting such amendments and to ensure that such amend-
ments were printed in the portion of the Congressional Record necessary to trigger the
rule. See House Rules and Manual §987 (2011).

. Thomas O’Neill (MA).

. 130 CoNG. REC. 7541, 98th Cong. 2d Sess.

. Daniel Rostenkowski (IL).

(S L]
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There was no objection.

§ 5.7 Prior to consideration of a budget resolution, the chairman of
the Committee on the Budget objected to a unanimous-consent re-
quest to waive certain House rules and alter the procedures for of-
fering amendments to the resolution.

On May 2, 1978,() pending consideration of the concurrent resolution on
the budget for fiscal year 1979 (H. Con. Res. 559), the manager objected to
a unanimous-consent request to waive certain House rules (as well as Con-
gressional Budget Act procedures), to have the resolution read by section,
and to restrict the offering of amendments in the nature of a substitute. De-
bate under a reservation of the right to object proceeded as follows:

Mr. [Clair] BURGENER [of California]. Mr. Speaker, I ask unanimous consent that
notwithstanding any rule of the House of Representatives or provision of title III of the
Congressional Budget Act of 1974 to the contrary, when the House in the Committee of
the Whole reads House Concurrent Resolution 559 for amendment under the 5-minute
rule that said concurrent resolution shall be read by sections.

Mr. Speaker, I ask unanimous consent further that no amendment in the nature of
a substitute shall be in order for House Concurrent Resolution 559 in the Committee of
the Whole and all amendments to section 1 of said resolution shall be considered and
disposed of prior to the consideration of any amendment to section 2 of said resolution.

Section 301(a)(2) of the law requires that the first concurrent resolution on the budget
shall set forth—

(2) an estimate of budget outlays and an appropriate level of new budget authority for
each major functional category, for contingencies, and for wundistributed
intragovernmental transactions, based on allocations of the appropriate level of total
budget outlays and of total new budget authority,” (emphasis added).

I, therefore, submit that our present law was intended to require the House to consider
its priorities of spending among the major functional categories based on those deter-
minations of the appropriate level of total budget outlays and new budget authority
which the House would have previously determined to be appropriate to suit the imme-
diate fiscal situation. In this manner we would first consider our fiscal policy, then deter-
mine the allocation of expenditures among the major functional categories. This is abso-
lutely necessary since the appropriate Federal fiscal policy at a given point in time is
completely independent of, and indeed, often completely opposite of, what we as politi-
cians would like to spend on each of several thousand Federal programs.

The SPEAKER pro tempore.® Is there objection to the request of the gentleman from
California? . . .

Mr. BURGENER. If the gentleman will yield, Mr. Speaker, I appreciate the gentle-
man’s reservation, and I would be very pleased to explain briefly what I am proposing.
The gentleman can then decide whether or not to object, based on my explanation. . . .

Mr. [Robert] GIAIMO [of Connecticut]. Mr. Speaker, reserving the right to object, while
I understand and sympathize with the concerns of the gentleman, I believe that it would

1. 124 CoNG. REC. 12074, 12075, 95th Cong. 2d Sess.
2. John McFall (CA).
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be improper and impractical to consider the budget aggregates before we have had an
opportunity to look at the components that make up the budget.

As many of the Members of this body know, budgets are developed by looking at both
overall fiscal policy considerations and specific budgetary considerations. When the Budg-
et Committee or OMB prepares budgets, we have in our minds relatively clear ideas of
what the size of the budget should be given fiscal policy demands. At the same time we
proceed from the bottom up looking at what programs and activities will need to be fund-
ed. We always meet somewhere in the middle, tailoring, program demands to conform
to fiscal policy needs while maintaining a certain degree of flexibility with respect to the
functions of the budget when legitimate program needs justify it.

But if we attempt to set overall budget limits without going into the specific functional
categories and taking into account programs and activities which may be funded, we will
be proceeding in a factual vacuum. Suppose the gentleman from California proposes to
reduce outlays by some figure, say$10 billion. A number of Members might like to sup-
port such an aggregate figure. But how are we to know where the cuts are to come? Will
they be in defense? Will they be in human resources, urban programs? Or will they be
in public works? In short, there is no way for us to know what the implications of such
a procedure would be for various programs.

Secondly, setting budget aggregate figures which are different from those proposed by
the Budget Committee and without corresponding changes in functional categories would
necessitate rewriting the entire budget resolution. For if we do not know the impact of
changes in budget aggregates on the functional categories, then we must go through each
function and rewrite it in order to reach the desired aggregate result. This means that
the House sitting as the Committee of the Whole will also sit as the Budget Committee
rewriting from the very beginning the entire Federal budget.

Mr. Speaker, I believe that this procedure is unworkable and unwise. Therefore, I am
constrained to object.

Mr. BURGENER. Mr. Speaker, will the gentleman yield so that I may respond briefly?

Mr. GIAIMO. I yield, briefly.

Mr. BURGENER. I am merely asking that we obey the present law, because a careful
reading of it says that we will adopt all these categories after the spending outlays have
been adopted.

Mr. GIAIMO. Let me say that I think we are obeying present law. It well may be in
the future that we will have to refine it in some way, but at present I think the gentle-
man’s proposal would be unworkable.

Therefore, I must object.

The SPEAKER pro tempore. Objection is heard.

“Mathematical Consistency”

§ 5.8 The adoption of a perfecting amendment changing figures in a
concurrent resolution on the budget precludes further perfecting
amendments changing only those figures, but does not preclude
more comprehensive amendments changing not only those figures
but also other portions of the resolution that had not been amend-
ed, nor does it preclude amendments offered pursuant to section
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305(a)(5) of the Congressional Budget Act() to achieve “mathe-
matical consistency.”

On Apr. 28, 1976, during consideration of the concurrent resolution on
the budget for fiscal year 1977 (H. Con. Res. 611) in the Committee of the
Whole, the Chairman responded to parliamentary inquiries relating to the
effect of the adoption of an amendment on the ability of Members to offer
certain further amendments:

Mr. [Omar] BURLESON of Texas. . . .

My inquiry, Mr. Chairman, is this: If the Wright amendment is adopted, does this pre-
clude other changes in the macro figures with respect to other amendments which may
affect those figures?

The CHAIRMAN.® Will the gentleman from Texas (Mr. BURLESON) advise the Chair
as to whether he is saying “macro” or “micro” figures?

Mr. BURLESON of Texas. The macro figures, whatever they are. They are the figures
in the resolution, both as to budget authority and outlays.

The Wright amendment, if adopted, would change those figures. If other amendments
are subsequently adopted which would likewise change those figures, would it be nec-
essary in the presentation of the amendment to make adjustments in the macro figures?

The CHAIRMAN. If the Chair understands the gentleman from Texas (Mr. BURLESON),
the Wright amendment, if adopted, would not prevent further amendments being offered
to section I.

Let the Chair be precise. It would prevent some amendment, but the amendments that
could still be offered to section I would be amendments that would be more comprehen-
sive, because the Wright amendment only changes some of the figures in section I.

Mr. BURLESON of Texas. Then subsequent amendments which would alter the same
figures that are altered by the Wright amendment, if adopted, could also be altered by
subsequent amendments; is that correct?

The CHAIRMAN. If they were more comprehensive than the amendment already
adopted and amend a portion of the resolution not yet amended; that is correct.®

Mr. BURLESON of Texas. Mr. Chairman, I do not understand the Chair’s explanation.
However, it is rather simple to me.

I wonder whether I might ask the chairman, if, at the end of the consideration of this
resolution, whatever amendments may be adopted, including the Wright amendment or
any others, which alter the figures that are in the resolution, would it then be in order
for the chairman to offer committee amendments adjusting the figures affected by the
amendments already adopted?

Mr. [Brock] ADAMS [of Washington]. Mr. Chairman, will the gentleman yield?

Mr. BURLESON of Texas. I yield to the gentleman from Washington.

Mr. ADAMS. Mr. Chairman, if it is necessary, the statute provides that we can go back
into the full House and offer a reconciling amendment that makes the resolution mathe-
matically consistent in the first and second sections.

1. 2 USC §636(a)55).
2. 122 CoNG. REc. 11599, 94th Cong. 2d Sess.
3. Richard Bolling (MO).

4. For more on the so-called “bigger bite” rule regarding amendments generally, see
Deschler’s Precedents Ch. 27 §§29.9, 31.18, supra.
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Mr. BURLESON of Texas. And there would not be a point of order against amend-
ments which would make those alterations; is that correct?

Mr. ADAMS. There would not be a point of order against that because they are pro-
vided for under the statute.

I should be addressing this to the Chair, but that is my interpretation.

The CHAIRMAN. The colloquy in the nature of parliamentary inquiry is accurate.

§ 5.9 Amendments to budget resolutions to achieve “mathematical
consistency,” pursuant to section 305(a)(5) of the Congressional
Budget Act,() have been offered in the House (after rising from the
Committee of the Whole) after the previous question has been or-
dered.

On May 23, 1985,2 during consideration of the concurrent resolution on
the budget for fiscal year 1986 (H. Con. Res. 152) in the Committee of the
Whole, proceedings ensued as indicated below:

The CHAIRMAN.® Under the rule, the Committee rises.

Accordingly the Committee rose; and the Speaker having resumed the chair, Mr.
MOoAKLEY, Chairman of the Committee of the Whole House on the State of the Union,
reported that that Committee, having had under consideration the concurrent resolution
(H. Con. Res. 152) revising the congressional budget for the U.S. Government for the fis-
cal year 1986 and setting forth the congressional budget for the U.S. Government for the
fiscal years 1986, 1987, and 1988, pursuant to House Resolution 177, he reported the
concurrent resolution back to the House.

The SPEAKER.® Under the rule, the previous question is ordered.

The Chair recognizes the gentleman from Pennsylvania [Mr. GRAY].

AMENDMENT OFFERED BY MR. GRAY OF PENNSYLVANIA

Mr. [William] GRAY of Pennsylvania. Mr. Speaker, pursuant to section 305(a)(6) of the
Congressional Budget Act of 1974, I offer an amendment.
The Clerk read as follows:

Amendment offered by Mr. GRAY of Pennsylvania: On page 3, line 17 is amended
to read as follows:
“Fiscal Year 1985: $941,650,000,000.”

The SPEAKER. The question is on the amendment offered by the gentleman from
Pennsylvania [Mr. GRAY].

The amendment was agreed to.

The SPEAKER. The question is on the concurrent resolution, as amended.

§ 5.10 Amendments to budget resolutions to achieve “mathematical
consistency,” pursuant to section 305(a)(5) of the Congressional

1. 2 USC §636(a)5).

2. 131 CoNG. REc. 13407, 99th Cong. 1st Sess.
3. Joe Moakley (MA).

4. Thomas O’Neill (MA).
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Budget Act, have been offered in the Committee of the Whole prior
to the Committee rising and reporting the resolution to the
House.™

On Apr. 29, 1976, during consideration of the concurrent resolution on
the budget for fiscal year 1977 (H. Con. Res. 611) in the Committee of the
Whole, proceedings ensued as indicated below:

Mr. [Brock] ADAMS [of Washington]. Mr. Chairman, I offer a perfecting amendment.
The Clerk read as follows:

Perfecting amendment offered by Mr. ADAMS: Page 2, line 5, strike out the dollar
figure and insert in lieu thereof “$52,435,000,000”.

Page 2, line 7, strike out the dollar figure and insert in lieu thereof
“$713,710,000,000”.

Page 2, line 10, strike out the dollar figure and insert in lieu thereof
“$67,510,000,000”.

The CHAIRMAN®. The question is on the perfecting amendment offered by the gen-
tleman from Washington (Mr. ADAMS).

The perfecting amendment was agreed to.

Mr. ADAMS. Mr. Chairman, I move that the Committee do now rise and report the
concurrent resolution back to the House with sundry amendments, with the recommenda-
tion that the amendments be agreed to and that the concurrent resolution, as amended,
be agreed to.

The motion was agreed to.

Accordingly the Committee rose; and the Speaker having resumed the chair, Mr.
BoLLING, Chairman of the Committee of the Whole House on the State of the Union,
reported that that Committee having had under consideration the concurrent resolution
(H. Con. Res. 611) setting forth the congressional budget for the U.S. Government for
the fiscal year 1977, and revising the congressional budget for the transition quarter be-
ginning July 1, 1976, had directed him to report the concurrent resolution back to the
House with sundry amendments, with the recommendation that the amendments be
agreed to, and that the concurrent resolution, as amended, be agreed to.

The SPEAKER.® Pursuant to section 305(a) of Public Law 93-344, the previous ques-
tion is ordered.

The question is on the amendments.

The amendments were agreed to.

The SPEAKER. The question is on the concurrent resolution.

The question was taken; and the Speaker announced that the ayes appeared to have
it.

1. Parliamentarian’s Note: Section 305(a)(5) of the Congressional Budget Act (2 USC
§636(a)(5)) conveys broad authority to offer “at any time prior to final passage” amend-
ments to achieve “mathematical consistency.” See also §5.9, supra.

2. 122 CoNG. REC. 11916-18, 94th Cong. 2d Sess.

3. Richard Bolling (MO).

4. Carl Albert (OK).
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Mr. [Delbert] LATTA [of Ohio]. Mr. Speaker, on that I demand the yeas and nays.
The yeas and nays were ordered.
The question was taken; and there were—yeas 221, nays 155, not voting 56, as follows:

[Roll No. 215] . . .

So the concurrent resolution was agreed to.
The result of the vote was announced as above recorded.

Motion to Strike the Resolving Clause

§ 5.11 A concurrent resolution on the budget, being considered in
the Committee of the Whole, has been subject to a motion that the
Committee rise and report the resolution back to the House with
a recommendation that the resolving clause be stricken.(»

On Mar. 18, 1993, during consideration of the concurrent resolution on
the budget for fiscal years 1994-1997 (H. Con. Res. 64) in the Committee
of the Whole, a Member made the following preferential motion:®

PREFERENTIAL MOTION OFFERED BY MR. BURTON OF INDIANA
The clerk read as follows:

Mr. BURTON of Indiana moves that the committee do now rise and report the resolu-
tion back to the House with the recommendation that resolving clause be stricken.

The CHAIRMAN.® The gentleman from Indiana [Mr. BURTON] will be recognized for
5 minutes.

Mr. [Dan] BURTON of Indiana. Mr. Chairman, as I understand it, it is 5 minutes on
each side, is that correct?

The CHAIRMAN. The gentleman is correct. . . .

So the preferential motion was rejected.

The result of the vote was announced as above recorded.

Consideration of Conference Reports

§ 5.12 A special order of business resolution reported by the Com-
mittee on Rules has “hereby” recommitted a conference report on
a concurrent resolution on the budget to an existing conference
committee upon adoption of the special order.(

1. See Deschler’s Precedents Ch. 19 § 10, supra.

2. 139 ConG. REc. 5658, 5660, 103d Cong. 1st Sess.

3. For another example of this motion being made with respect to a concurrent resolution
on the budget, see 125 CoNG. REC. 10490, 96th Cong. 1st Sess., May 9, 1979.

4. Jose Serrano (NY).

1. Parliamentarian’s Note: The conference report had been filed in the House with two
critical pages inadvertently missing. The Senate had not at this time acted upon the
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On May 8, 2001, a member of the Committee on Rules called up the
following resolution, which was agreed to by the House:

Mr. [Porter] GOSS [of Florida]. Mr. Speaker, by the direction of the Committee on
Rules, I call up House Resolution 134 and ask for its immediate consideration.
The Clerk read the resolution, as follows:

H. REs. 134

Resolved, That upon adoption of this resolution the conference report to accompany
the concurrent resolution (H. Con. Res. 83) establishing the congressional budget for
the United States Government for fiscal year 2002, revising the congressional budget
for the United States Government for fiscal year 2001, and setting forth appropriate
budgetary levels for each of fiscal years 2003 through 2011 is hereby recommitted to
the committee of conference.

The SPEAKER pro tempore.® The gentleman from Florida (Mr. GOss) is recognized
for 1 hour.
Mr. GOSS. . . .

Mr. Speaker, the legislation before us grants us a rule that provides that upon adop-
tion of the rule the conference report to accompany H. Con. Res. 83 shall be recommitted
to the conference committee.

Simply put, and in plain English for Members, what we are doing is we are taking
care of the necessary procedure to get the budget debate on the floor tomorrow. What
is going to happen is we are going to pass this rule, then the matter is going to go to
the other body. The Committee on Rules is going to meet a little later in the evening,
put out a rule to get the new conference report on the floor tomorrow with an appropriate
rule, and the House will go about the business of deliberating and voting on the budget,
which we are all anxious to get to after the long opportunity we have had to review it
in the past several days.

§ 5.13 A special order of business resolution reported by the Com-
mittee on Rules has “deemed” a conference report on the concur-
rent resolution on the budget to have been recommitted (to the ex-
isting conference) upon adoption of the special order, further
waived all points of order against consideration and content of
any subsequent conference report filed on that measure and pre-
cluded other motions as to the disposition of the report unless by
further order of the House.

On Oct. 6, 1990,() a member of the Committee on Rules called up the
following resolution, which was agreed to by the House:

conference report and thus the conference committee had not yet been disbanded, al-
lowing the House to recommit the conference report.

2. 147 Cona. REc. 7358, 107th Cong. 1st Sess.

3. Mac Thornberry (TX).

1. 136 CoNG. REc. 27919, 101st Cong. 2d Sess. See §20.3, infra. See also Deschler-Brown
Precedents Ch. 33 §§28.3, 31.4, 31.5, supra, for additional related proceedings. For
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Mr. [Joe] MOAKLEY [of Massachusetts]. Mr. Speaker, by direction of the Committee
on Rules, I call up House Resolution 496 and ask for its immediate consideration.
The Clerk read the resolution, as follows:

H. REs. 496

Resolved, That upon adoption of this resolution the conference report on the concur-
rent resolution (H. Con. Res. 310) setting forth the congressional budget for the United
States Government for the fiscal years 1991, 1992, 1993, 1994, and 1995, shall be con-
sidered as recommitted to conference, notwithstanding the prior action of the House
on the conference report.

SEC. 2. All points of order against any subsequent conference report on House Con-
current Resolution 310 and against its consideration are hereby waived. Any such con-
ference report shall be considered as read when called up for consideration. Debate on
any conference report shall be limited to not more than 2 hours, to be equally divided
and controlled by the chairman and ranking minority member of the Committee on
the Budget.

SEC. 3. No motion with respect to disposition of House Concurrent Resolution 310
shall be in order except pursuant to this resolution or a subsequent order of the House.

SEC. 4. The allocations of spending and credit responsibility to the committees of the
House, to be printed in the Congressional Record by the chairman of the Committee
on the Budget as soon as practicable, shall be considered to be the allocations required
to be printed in the joint statement of the managers on House Concurrent Resolution
310 pursuant to section 302(a) of the Congressional Budget Act of 1974.

SEC. 5. Rule XLIX shall not apply with respect to the adoption by the Congress of
any conference report on the concurrent resolution (H. Con. Res. 310).

The SPEAKER pro tempore (Mr. MFUME).® The gentleman from Massachusetts [Mr.
MOAKLEY] is recognized for 1 hour. . . .

§ 5.14 By unanimous consent, the House agreed to waive the re-
quirement of a two-thirds vote to consider a special order of busi-
ness resolution from the Committee on Rules (providing for con-
sideration of a conference report on the budget) on the same day
it was reported.

On Aug. 1, 1985,() the following unanimous-consent request was agreed
to by the House:

Mr. [Thomas] FOLEY [of Washington]. Mr. Speaker, I ask unanimous consent that if
the Committee on Rules reports a special order providing for the consideration of the con-
ference report and any amendment in disagreement on Senate Concurrent Resolution 32,
it shall be in order to consider the same on this legislative day notwithstanding the pro-
visions of clause 4(b) of rule XI.®

recommital of a conference report on reconciliation legislation (achieved by motion rath-
er than special order of business), see Deschler-Brown Precedents Ch. 33 §32.2, supra.

2. Kweisi Mfume (MD).

1. 131 CoNG. REC. 22591, 99th Cong. 1st Sess.

2. These provisions are now found in Rule XIII clause 6(a). House Rules and Manual
§857 (2011).
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The SPEAKER pro tempore. Is there objection to the request of the gentleman from
Washington?
There was no objection.

§ 5.15 Where conferees on a concurrent resolution on the budget re-
port in total disagreement, the conference report is not acted
upon, and debate on motions to dispose of Senate amendments
proceeds under the “hour” rule rather than the special procedures
under section 305(a)(6) of the Congressional Budget Act.(D

On Sept. 16, 1976, the following proceedings occurred in the House:

CONFERENCE REPORT ON SENATE CONCURRENT RESOLUTION 139, SECOND
CONCURRENT RESOLUTION ON THE BUDGET, FISCAL YEAR 1977

Mr. [Brock] ADAMS [of Washington]. Mr. Speaker, I call up the conference report on
the Senate concurrent resolution (S. Con. Res. 139) revising the congressional budget for
the U.S. Government for the fiscal year 1977, and ask for its immediate consideration.

The Clerk read the title of the Senate concurrent resolution.

The SPEAKER.® The Clerk will read the conference report.

The Clerk read the conference report.

(Fo)r conference report and statement, see proceedings of the House of September 11,
1976.

Mr. ADAMS (during the reading). Mr. Speaker, I ask unanimous consent that the con-
ference report be considered as read.

The SPEAKER. Is there objection to the request of the gentleman from Washington?

There was no objection.

The SPEAKER. The Chair lays before the House the Senate amendment to the House
amendment, which the Clerk will read.

The Clerk read the Senate amendment to the House amendment, as follows:

In lieu of the matter proposed to be inserted by the House engrossed amendment,
insert:

That the Congress hereby determines and declares, pursuant to section 310(a) of the
Congressional Budget Act of 1974, that for the fiscal year beginning on October 1,
1976—

(1) the recommended level of Federal revenues is $362,500,000,000, and the amount
by which the aggregate level of Federal revenues should be decreased is
$15,300,000,000;

1. Parliamentarian’s Note: Section 305(a)(6) of the Congressional Budget Act (2 USC
§636(a)(6)) provides for up to five hours of debate on conference reports on budget reso-
lutions. However, when conferees report in total disagreement, the conference report
is merely laid before the House and not acted upon. Thus, the procedures of section
305(a)(6) are not applicable to subsequent motions (such as a motion to concur in Sen-
ate amendments) and debate proceeds under the normal operation of the “hour” rule.
See Deschler-Brown Precedents Ch. 32 §5, supra.

2. 122 CoNG. REc. 30890, 94th Cong. 2d Sess.

3. Carl Albert (OK).

66



BUDGET PROCESS Ch. 41 §5

(2) the appropriate level of total new budget authority is $451,550,000,000;

(3) the appropriate level of total budget outlays is $413,100,000,000;

(4) the amount of the deficit in the budget which is appropriate in light of economic
conditions and all other relevant factors is $50,600,000,000; and

(5) the appropriate level of the public debt is $700,000,000,000. . . .

Mr. ADAMS (during the reading). Mr. Speaker, I ask unanimous consent to dispense
with further reading of the Senate amendment to the House amendment.
The SPEAKER. Is there objection to the request of the gentleman from Washington?

There was no objection.

MOTION OFFERED BY MR. ADAMS

Mr. ADAMS. Mr. Speaker, I offer a motion.
The Clerk read as follows:

Mr. ADAMS moves to concur in the Senate amendment to the House amendment.

The SPEAKER. The gentleman from Washington (Mr. ADAMS) is recognized for 1 hour
in support of his motion.

On May 13, 1976, the following proceedings occurred in the House:

FIRST CONCURRENT RESOLUTION ON THE BUDGET—FISCAL YEAR 1977

Mr. [Brock] ADAMS [of Washington]. Mr. Speaker, I call up the conference report on
the Senate concurrent resolution (S. Con. Res. 109) setting forth the congressional budget
for the U.S. Government for the fiscal year 1977—and revising the congressional budget
for the transition quarter beginning July 1, 1976—and ask for its immediate consider-
ation.

The SPEAKER.® The Clerk will read the conference report.

The Clerk read the conference report.

(For conference report, see proceedings of the House of May 7, 1976.)

The SPEAKER. The Chair lays before the House the Senate amendment to the House
amendment, which the Clerk will read.

The Clerk read the Senate amendment to the House amendment as follows:

In lieu of the matter proposed to be inserted by the amendment of the House insert:

That the Congress hereby determines and declares, pursuant to section 301(a) of the
Congressional Budget Act of 1974, that for the fiscal year beginning on October 1,
1976— . . .

Mr. ADAMS. Mr. Speaker, I offer a motion.
The Clerk read as follows:

Mr. ADAMS moves that the House concur in the Senate amendment to the House
amendment.

The SPEAKER. The gentleman from Washington (Mr. ADAMS) is recognized for 1 hour.

. 122 CoNG. REC. 13756, 94th Cong. 2d Sess.
Carl Albert (OK).

U
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§ 5.16 A Member raised and later withdrew a point of order under
former section 305(d)(») of the Congressional Budget Act regarding
the 7-day deadline for conferees on a concurrent resolution on the
budget to report back to their respective Houses.

On Oct. 19, 1979,® the following proceedings occurred in the House:

Mr. [John] ASHBROOK [of Ohio]. Mr. Speaker, I rise to make a point of order.

The SPEAKER pro tempore (Mr. WATKINS).® The gentleman from Ohio (Mr.
ASHBROOK) will state his point of order.

Mr. ASHBROOK. Mr. Speaker, section 305(d) of Public Law 93-344 states as follows,
as far as the Committee on the Budget is concerned, it indicates:

If, at the end of 7 days, excluding Saturdays, Sundays, and legal holidays, after the
conferees of both Houses have been appointed to a committee of conference on a con-
current resolution on the budget, the conferees are unable to reach agreement with
respect to all matters in disagreement between the two Houses, then the conferees
shall submit to their respective Houses, on the first day thereafter on which their
House is in session—

(1) a conference report recommending those matters on which they have agreed and
reporting in disagreement those matters on which they have not agreed; or

(2) a conference report in disagreement, if the matter in disagreement is an amend-
ment which strikes out the entire text of the concurrent resolution. * * *,

I would raise the point of order that, according to the calendar of the House of Rep-
resentatives, on October 5, the second concurrent budget was sent to conference, and
even under the most liberal interpretation of the days we have been in session since that
point, section 305(d) of Public Law 93-344 has not been followed.

The SPEAKER pro tempore. Under the Budget Act, this is a matter that is under the
control of the conferees.

Mr. ASHBROOK. Mr. Speaker, I would make a further point of order that the rule
says, “shall submit to their respective Houses * * *.”

I would indicate that is not discretionary. That is a requirement which has not been
met inasmuch as a conference report has not been brought back to the House either in
disagreement or agreement. I would raise that point of order at this point.

Mr. [Leon] PANETTA [of California]. Mr. Speaker, will the gentleman yield?

Mr. ASHBROOK. Mr. Speaker, I yield to the gentleman from California.

The SPEAKER pro tempore (Mr. WATKINS). The Chair will hear the gentleman from
California on the point of order.

Mr. PANETTA. Mr. Speaker, I am a member of that conference. This issue was raised
yesterday evening in discussions in the conference. The interpretation of that provision

1. Parliamentarian’s Note: Former section 305(d) of the Congressional Budget Act was re-
pealed by the Budget Enforcement Act of 1990 and replaced with a different provision.
While ostensibly a requirement on conferees to report within seven days if an agree-
ment had not been reached, former section 305(d) contained no parliamentary enforce-
ment mechanism and consequently there would be no procedural effect were a point
of order sustained under that section.

2. 125 CoNG. REC. 28914, 28915, 96th Cong. 1st Sess.

3. Wesley Watkins (OK).
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was that we felt if in fact the members of the conference were in disagreement that,
therefore, a report should be made to the respective Houses indicating that that was the
case.

The fact is that that is not the case, that both sides are moving toward an agreement;
and it was the feeling that the intent of that section was to insure that if in fact the
parties were moving toward an agreement, that this ought to proceed, and we ought not
to be cut off with a report back to the House if in fact we are moving toward agreement.

Today, we have extended it. We are going to be back in conference at 11 o’clock. Should
it appear that there is no agreement as to the terms, that, indeed, we would come back
to our respective Houses; but that was the feeling and the interpretation of that par-
ticular section.

Mr. ASHBROOK. Mr. Speaker, I withdraw my point of order until at least Tuesday
then.

Voting

§ 5.17 Former Rule XXI clause 5(c),() requiring a three-fifths vote to
pass certain kinds of tax rate increases, does not apply to resolu-
tions (simple or concurrent), and thus does not apply to concur-
rent resolutions on the budget.

On May 18, 1995,® at the conclusion of debate on the concurrent resolu-
tion on the budget for fiscal years 1996 through 2002 (H. Con. Res. 67), the
Speaker affirmed, in response to parliamentary inquiries, that Rule XXI
clause 5(c) XXI does not apply to concurrent resolutions:

The CHAIRMAN.® No further debate is in order. Accordingly, pursuant to House Res-
olution 149, the Committee rises.

Accordingly, the Committee rose; and the Speaker having assumed the chair, Mr. SEN-
SENBRENNER, Chairman of the Committee of the Whole House on the State of the Union,
reported that the Committee, having had under consideration the concurrent resolution
(H. Con. Res. 67) setting forth the congressional budget for the U.S. Government for the
fiscal years 1996, 1997, 1998, 1999, 2000, 2001, and 2002, as amended, he reported the
concurrent resolution, as amended, back to the House.

The SPEAKER.® Under the rule, the amendment printed in H. Rept. 104-125 is
adopted.

Under the rule, the previous question is ordered.

PARLIAMENTARY INQUIRIES

Mr. [Ronald] WYDEN [of Oregon]. Mr. Speaker, I have a parliamentary inquiry.

The SPEAKER. The gentleman will state his parliamentary inquiry.

Mr. WYDEN. Mr. Speaker, does House rule XXI(c) requiring a three-fifths vote to in-
crease Federal taxes apply to the $17.4 billion tax increase contained in the Republican
budget resolution due to the consumer price index cut?

1. Now Rule XXI clause 5(b). House Rules and Manual § 1067 (2011).
2. 141 CoNG. REcC. 13499, 104th Cong. 1st Sess.

3. Jim Sensenbrenner, Jr. (WI).

4. Newt Gingrich (GA).
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The SPEAKER. The Chair appreciates the gentleman’s parliamentary inquiry, and the
Chair interprets clause 5(c) of rule XXI to apply only to the passage or adoption of a
bill, a joint resolution, an amendment thereto, or a conference report thereon. The rule
does not apply to the adoption of a concurrent resolution.

Mr. [Michael] WARD [of Kentucky]. Mr. Speaker, I have a further parliamentary in-
quiry.

The SPEAKER. The gentleman will state it.

Mr. WARD. Mr. Speaker, I am a freshman. On my first day here I voted that a three-
fifth vote of this body be required to pass a tax increase.

The SPEAKER. The gentleman is not in order.

Mr. WARD. Is this not a bill, Mr. Speaker?

The SPEAKER. This is not a bill. The gentleman is a freshman. He should study this.
It is not a bill.

Mr. WARD. It is not a question of studying, Mr. Speaker. What is the voter to think
if we do not call a bill a bill?

The SPEAKER. The question is on the concurrent resolution, as amended.

§ 5.18 A concurrent resolution on the budget has been subject to a
demand for a division of the question on adoption, the resolution
being composed of grammatically and substantively separable por-
tions.(»

On Mar. 5, 1992, at the end of consideration of the concurrent resolu-
tion on the budget for fiscal years 1993 through 1997 (H. Con. Res. 287),
a Member demanded a division of the question in order to obtain a separate
vote on section 3 of the resolution:

Mr. [Leon] PANETTA [of California]. Mr. Chairman, I yield myself the balance of my
time.

Mr. Chairman, I am surprised to hear—although perhaps I should not be surprised—
that the minority may move to divide the question. The gentleman from Ohio [Mr.
GRADISON] has not even indicated that to me, but I think it is only in fairness to the
Members that we get some indication as to whether or not that would be the case be-
cause Members are anxious to get home.

Mr. Chairman, I yield to the gentleman from Ohio for that purpose. Would he advise
us as to his intention?

Mr. [Willis David] GRADISON [Jr., of Ohio]. Mr. Chairman, at the appropriate time
we will follow the rules. It is our intention to do that on the floor, as we attempted to
do it unsuccessfully in the committee.

Mr. PANETTA. Mr. Chairman, reclaiming my time, let me just say to the Members
that I think the members of the Committee on the Budget deserve the respect of having
a vote on the resolution as we brought it to the floor. If the move is to divide it, then
I would ask Members to support both votes.

I will tell the Members I regret that there may be two votes, but that is the minority’s
decision. I would just ask the Members on our side to please stick with the committee
and vote aye on both proposals.

1. See Deschler-Brown Precedents Ch. 30 §42.5, supra.
2. 138 ConG. REC. 4657, 4658, 102d Cong. 2d Sess.
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Mr. Chairman, I yield back the balance of my time.

The CHAIRMAN pro tempore (Mr. MFUME).® Under the rule, the Committee rises.

Accordingly the Committee rose, and the Speaker having resumed the chair, Mr.
MrUME, Chairman pro tempore of the Committee of the Whole House on the State of
the Union, reported that the Committee, having had under consideration the concurrent
resolution (H. Con. Res. 287) setting forth the congressional budget for the U.S. Govern-
ment for the fiscal years 1993, 1994, 1995, 1996, and 1997, pursuant to House Resolution
386, he reported the concurrent resolution back to the House.

The SPEAKER.® Under the rule, the previous question is ordered.

Mr. GRADISON. Mr. Speaker, I demand a division of the question on the resolution
and specifically ask for a separate vote on section 3. Pending the determination of the
Chair as to the resolution’s divisibility, I would like to be heard on that question.

The SPEAKER. The gentleman may not debate a demand which has not been subject
to a point of order.

Section 3 is subject to a division of the question, and a separate vote will be held on
that portion of the concurrent resolution.

PARLIAMENTARY INQUIRIES

Mr. [Richard] GEPHARDT [of Missouri]. Mr. Speaker, I have a parliamentary inquiry.

The SPEAKER. The gentleman will state it.

Mr. GEPHARDT. Mr. Speaker, I would simply ask the Chair to clarify this decision
and the fact that there will be a separate vote on both parts of this budget.

O 1850

The SPEAKER. The demand has been made that there be a division of the question
and a separate vote on section 3. The Chair has ruled and is prepared to put the ques-
tion in a divided form, the two parts of the vote to occur immediately without further
intervening debate, so that what would normally have been accomplished in a single vote
on the adoption of the resolution will now require two votes.

Mr. GEPHARDT. I thank the Chair.

The SPEAKER. This vote will be on sections 1, 2, and 4. The second vote will be on
section 3.

Mr. [Gerald] SOLOMON [of New York]. Mr. Speaker, I have a parliamentary inquiry.

The SPEAKER. The gentleman will state it.

Mr. SOLOMON. With respect to the Chair’s statement, we just could not hear on this
side of the aisle. Let me just state it as I understood it.

My parliamentary inquiry is that the Chair has held that the question is divisible and,
therefore, the first vote would occur on sections 1, 2, and 4, the so-called plan A no fire-
walls budget, and Members then would have a separate vote on which to express them-
selves as to whether or not they want a budget without firewalls. I am just asking for
clarification because I thought that is what the Chair said.

The SPEAKER. The gentleman is going beyond a parliamentary inquiry. The Chair
has ruled that the demand for a division of the question is in order, and the Chair will
put the question separately.

3. Kweisi Mfume (MD).
4. Thomas Foley (WA).
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Mr. PANETTA. Mr. Speaker, I have a parliamentary inquiry.

The SPEAKER. The gentleman will state it.

Mr. PANETTA. Mr. Speaker, is it not true that if both passed, the resolution would
unify both so that the decision ultimately as to what path would be taken will be voted
on next week?

The SPEAKER. The gentleman is correct.

The question is on sections 1, 2, and 4 of House Concurrent Resolution 287.

Without objection the yeas and nays are ordered.®®

There was no objection.

The vote was taken by electronic device, and there were—yeas 215, nays 201, not vot-
ing 19, as follows:

[Roll No. 41] . . .

Mr. HUCKABY changed his vote from “yea” to “nay.”

So sections 1, 2, and 4 of House Concurrent Resolution 287 were agreed to.

The SPEAKER. The question is on section 3 of House Concurrent Resolution 287.

Without objection, the yeas and nays are ordered.

There was no objection.

The vote was taken by electronic device, and there were—yeas 224, nays 191, not vot-
ing 20, as follows:

[Roll No. 42] . . .

So section 3 of House Concurrent Resolution 287 was agreed to.
The result of the vote was announced as above recorded.

Similarly, on May 7, 1980,(® at the end of consideration of the concurrent
resolution on the budget for fiscal years 1981, 1982, and 1983 and revising
the budget resolution for fiscal year 1980 (H. Con. Res. 307), a Member de-
manded a division of the question in order to obtain a separate vote on the
revision to the budget resolution for fiscal year 1980:

Mr. [Robert] GIAIMO [of Connecticut]. I would remind my colleagues that our first
vote here last week was on the Giaimo amendment, which revised the 1980 budget, We
voted for it overwhelmingly. I would urge my colleagues to vote the way they voted on
the Giaimo amendment last week.

Mr. Chairman, I move that the Committee do now rise and report the concurrent reso-
lution back to the House with an amendment, with the recommendation that the amend-
ment be agreed to and that the concurrent resolution, as amended, be agreed to.

The motion was agreed to.

Accordingly the Committee rose; and the Speaker having resumed the Chair, Mr.
BoLLING, Chairman of the Committee of the Whole House on the State of the Union,
reported that that Committee, having had under consideration the concurrent resolution
(H. Con. Res. 307) setting forth the congressional budget for the U.S. Government for

5. For a discussion of the Chair’s failure in this instance to put the question to a voice
vote, see Deschler-Brown Precedents Ch. 30 §7.1, supra.
6. 126 CoNG. REC. 10185-87, 96th Cong. 2d Sess.
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the fiscal years 1981, 1982, and 1983 and revising the congressional budget for the U.S.
Government for the fiscal year 1980, had directed him to report the concurrent resolution
back to the House with an amendment, with the recommendation that the amendment
be agreed to and that the concurrent resolution, as amended, be agreed to.

The SPEAKER.( Under the statute, the previous question is ordered.

The question is on the amendment.

The amendment was agreed to.

PARLIAMENTARY INQUIRY

Mr. [Robert] MICHEL [of Illinois]. Mr. Speaker, I have a parliamentary inquiry.

The SPEAKER. The gentleman will state his parliamentary inquiry.

Mr. MICHEL. Mr. Speaker, has the Speaker put the question on final passage?

The SPEAKER. Not yet.

The question is on the concurrent resolution.

Mr. MICHEL. Mr. Speaker, I demand a division of the question. Specifically I ask that
a separate vote be taken on section 6, the so-called third budget resolution for fiscal year
1980.

The SPEAKER. The first question is on agreeing to sections 1 through 5 and section
7 of House Concurrent Resolution 307.

PARLIAMENTARY INQUIRY

Mr. MICHEL. Mr. Speaker, I have a parliamentary inquiry.

The SPEAKER. The gentleman will state his parliamentary inquiry.

Mr. MICHEL. Mr. Speaker, in dividing the question, is it not correct that the first vote
is on the 1981 budget resolution and the second vote is on the 1980 budget resolution?

The SPEAKER. The gentleman is correct. We are voting on the 1981 resolution.

The question is on agreeing to sections 1 through 5 and section 7 of the concurrent
resolution.

Mr. [Delbert] LATTA [of Ohio]. Mr. Speaker, on that I demand the yeas and nays.

The yeas and nays were ordered.

The vote was taken by electronic device, and there were—yeas 225, nays 193, not vot-
ing 14, as follows:

[Roll No. 219] . . .

So sections 1 through 5 and section 7 of the concurrent resolution were agreed to.

The result of the vote was announced as above recorded.

The SPEAKER. The question is on agreeing to section 6 of the concurrent resolution.

Mr. LATTA. Mr. Speaker, on that I demand the yeas and nays.

The yeas and nays were ordered.

The vote was taken by electronic device, and there were—yeas 241, nays 174, an-
swered present 1, not voting 16, as follows:

[Roll No. 220] . . .

So section 6 of the concurrent resolution was agreed to.
7. Thomas O’Neill (MA).
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The result of the vote was announced as above recorded.

Section 309

§ 5.19 The House has, pursuant to a special order of business resolu-
tion reported by the Committee on Rules, waived the application
of section 309 of the Congressional Budget Act() to any adjourn-
ment resolution providing for the “July 4th” recess.®

On June 27, 1996, the House adopted the following special order of
business resolution:

Mr. [Lincoln] DIAZ-BALART [of Florida]. Mr. Speaker, by direction of the Committee
on Rules, I call up House Resolution 465 and ask for its immediate consideration.
The Clerk read the resolution, as follows:

H. REs. 465

Resolved, That upon the adoption of this resolution it shall be in order, any rule of
the House to the contrary notwithstanding, to consider in the House a concurrent reso-
lution providing for adjournment of the House and Senate for the Independence Day
district work period.

The SPEAKER pro tempore (Mr. LAHOOD).® The gentleman from Florida [Mr. Diaz-
BALART] is recognized for 1 hour.

Mr. DIAZ-BALART. Mr. Speaker, for purposes of debate only, I yield the customary
30 minutes to the gentleman from Massachusetts [Mr. MOAKLEY], pending which I yield
myself such time as I may consume. During consideration of this resolution, all time
yielded is for purposes of debate only.

Mr. Speaker, House Resolution 465 provides for the consideration in the House of a
concurrent resolution providing for the adjournment of the House and Senate for the
Independence Day district work period. All points of order are waived against the resolu-
tion and its consideration.

Because of the many open rules that have been granted by this Congress’ Rules Com-
mittee—60 percent have been open or modified open—which have led to many vigorous
but lengthy debates and amending processes on the floor, the House has not yet been
able to complete action on all of the appropriation bills and reconciliation legislation.
Therefore, while adjournment resolutions are usually privileged, a rule is needed to waive
the point of order that could be raised against the Fourth of July district work period
resolution on the grounds that it violates sections 309 and 310(f) of the Budget Act.
These sections prohibit the House of Representatives from adjourning for more than 3
days in July unless the House has completed action on all appropriation bills and any
required reconciliation legislation.

1. 2 USC §640.

2. For similar special orders, see, e.g., 152 CONG. REC. 16013, 110th Cong. 2d Sess., July
26, 2006 (H. Con. Res. 454); and 148 CoNG. REc. 15138, 15319, 107th Cong. 2d Sess.,
July 26, 2002 (S. Con. Res. 132).

3. 142 CoNG. REc. 15906, 104th Cong. 2d Sess.

4. Ray LaHood (IL).
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§ 5.20 The House has, by unanimous-consent, made in order consid-
eration of a resolution providing for an adjournment of more than
three days during the month of July, notwithstanding the prohibi-
tion contained in section 309 of the Congressional Budget Act.(

On June 19, 1986, during debate on a special order of business (H. Res.
479), the Majority Leader, James C. Wright, Jr., of Texas, was yielded to
for the purposes of offering the following unanimous-consent request to
waive portions of the Congressional Budget Act that would have prevented
consideration of certain adjournment resolutions:

Mr. [Butler] DERRICK [Jr., of South Carolina]. Mr. Speaker, for the purpose of a
unanimous-consent request, I yield such time as he may consume to the distinguished
majority leader, the gentleman from Texas [Mr. WRIGHT].

MAKING IN ORDER CONSIDERATION OF ANY RESOLUTION PROVIDING FOR A CERTAIN
ADJOURNMENT

Mr. WRIGHT. Mr. Speaker, I ask unanimous consent that it be in order to consider
any resolution providing for an adjournment period of more than 3 calendar days during
the month of July, notwithstanding any provision of Public Law 99-177.

The SPEAKER pro tempore.® Is there objection to the request of the gentleman from
Texas?

There was no objection.

1. 2 USC §640. See, e.g., 147 CoNG. REC. 12150, 107th Cong. 1st Sess., June 27, 2001
(H. Con. Res. 176); and Deschler-Brown-Johnson Precedents Ch. 40 §11.1, supra. For
additional examples of unanimous-consent requests to consider similar adjournment
resolutions notwithstanding the requirements of section 309 of the Congressional Budg-
et Act, see, e.g., 146 CoNG. REC. 16620, 16621, 106th Cong. 2d Sess., July 27, 2000;
and Deschler-Brown-Johnson Precedents Ch. 40 §§11.2, 16.1, supra.

2. 132 CoNG. REC. 14644, 99th Cong. 2d Sess.

3. Thomas Carper (DE).
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C. The Appropriations Process and the Role of Committees

§ 6. Relationship to the Appropriations Process

As discussed earlier,() the annual budget resolution is not a spending
measure but represents instead a plan to guide the consideration of spend-
ing bills through Congress. The funding of government operations is still ac-
complished by the regular, annual appropriations process (as discussed in
chapters 22-26), as well as funding that is accomplished via “direct” or
“mandatory” spending.® The budget resolution puts restrictions on the ap-
propriations process by setting pre-determined boundaries (committee allo-
cations, spending ceilings, etc.)® and by providing enforcement mechanisms
to limit the ability of Congress to exceed those boundaries.

Even before the advent of the Congressional Budget Act in 1974, the
Committee on Appropriations® was given special responsibilities related to
the budget submission by the President. Pursuant to Rule X clause 4(a),®
originally adopted in 1971, the Committee on Appropriations is charged
with holding hearings on “the Budget as a whole,” including the President’s
budgetary policies and the economic assumptions that underlie the esti-
mates reflecting those policies. Clause 4(a)(1)(B) mandates that certain testi-
mony be taken by the committee, specifically from the Secretary of the
Treasury, the Director of the Office of Management and Budget, and the
Chair of the Council of Economic Advisers.

Additional duties on the Committee on Appropriations have been included
in the rules of the House to correspond with requirements contained in the
Congressional Budget Act. For example, Rule X clause 4(a)(3)©® requires the
Committee on Appropriations to study “on a continuing basis” provisions of
law that provide spending authority or permanent budget authority, and to
recommend changes to those authorities from time to time. That clause mir-
rors the original language of section 402(f) of the Congressional Budget Act,
which has since been repealed.(”

. See §§1, 4, 5, supra.

. See §1, supra.

. See §§ 10, 11, infra.

. For an earlier overview of the history, composition, jurisdiction, and specific respon-
sibilities of the Committee on Appropriations, see Deschler’s Precedents Ch. 17 §31,
supra.

. House Rules and Manual § 745 (2011).

. Id. at §747.

. See § 1, supra, and § 14, infra.
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Likewise, two other subsections of Rule X clause 4(a) duplicate specific
procedural requirements of the Congressional Budget Act. Clause 4(a)(2)®
contains the same authority found in section 401(b)(2) of the Congressional
Budget Act, which permits a referral to the Committee on Appropriations
of bills or joint resolutions the enactment of which would cause a commit-
tee’s section 302(a) allocation to be exceeded.® Similarly, clause 4(a)(4)(10
contains the same requirement that is found in section 302(b) of the Con-
gressional Budget Act for the Committee on Appropriations to subdivide its
section 302(a) allocation among the subcommittees of that committee.

Other parts of the Congressional Budget Act place additional require-
ments on the Committee on Appropriations that are not reflected by cor-
responding language in the House rules. One such section is section 307 of
the Congressional Budget Act.(!D In its original form, section 307 required
(to the extent practicable) the Committee on Appropriations to complete ac-
tion on all annual appropriation bills before reporting any of them to the
House, and to provide a summary report comparing the amounts in such
bills with the appropriate levels in the most recent concurrent resolution on
the budget.(12) In one instance, the Committee filed all annual appropriation
bills on the same day to comply with this requirement.(13 After the Gramm-
Rudman-Hollings reforms of 1985, however, this requirement was replaced
with an overall target of June 10 of each year for the Committee on Appro-
priations to report all of the annual appropriation bills to the House.(14

Finally, section 309 of the Congressional Budget Act(!5 provides another
incentive for the House to complete action on appropriation bills. Pursuant
to section 309, it is not in order to consider any resolution providing for an
adjournment of more than three days during the month of July if any of
the annual appropriation bills have not yet passed the House. This effec-
tively sets a June 30 deadline for the House to complete its consideration
of the annual appropriation bills reported from the Committee on Appropria-
tions. However, in practice, the House has frequently not been able to meet
this deadline, and has therefore waived this requirement either by unani-
mous consent or by adopting a special order of business resolution from the
Committee on Rules.(1®)

8. House Rules and Manual § 747 (2011).
9. 2 USC §633.
10. House Rules and Manual § 747 (2011).
11. 2 USC §638.
12. Id.
13. 122 CoNG. REC. 16861, 94th Cong. 2d Sess., June 8, 1976.
14. 2 USC §638.
15. 2 USC §640.
16. See §§5.19, 5.20, supra.

78



BUDGET PROCESS Ch. 41 §7

§ 7. Role of Committees

The Committees on the Budget for both the House and the Senate were
created by section 101 of the Congressional Budget Act of 1974.() In the
House prior to this time, the Committee on Government Operations had ju-
risdiction over “budget and accounting measures,” but no single committee
had jurisdiction over the budget process generally.®

Membership on the Committee on the Budget was initially set at 23 mem-
bers, but was increased to 25 in the 94th Congress.(® Membership was in-
creased again to 30 in the 97th Congress,® and to 31 in the 98th Con-
gress.® In the 99th Congress, the numerical limitation on membership was
eliminated.(©®

Rule X clause 5(a)(2)™ lays out the composition and term-limit require-
ments for the Committee on the Budget. Originally,® the House required
that all members of the Committee on the Budget be members of other
standing committees, with five required to come from the Committee on Ap-
propriations, five required to come from the Committee on Ways and Means,
and two others chosen by their respective party leaderships. As noted above,
membership of the committee has gradually increased over the years, but
the requirements of other standing committee affiliation have not changed.
The one exception is a change made at the beginning of the 108th Congress,
which required that one member of the Committee on the Budget also be
a member of the Committee on Rules.®

Membership on the Committee on the Budget is subject to term limits,
both for the chairman and ranking minority member, as well as rank-and-
file members. Originally, no Member could serve on the Committee on the
Budget for more than two Congresses out of any five successive Con-
gresses,(10 but this restriction was changed to three Congresses (out of five)

1. Pub. L. No 93-344, title I. For an earlier overview of the history, composition, jurisdic-
tion, and specific responsibilities of the Committee on the Budget, see Deschler’s Prece-
dents Ch. 17 § 34, supra. However, some of that material has been overtaken by subse-
quent changes to the budget laws and House rules.

. House Rules and Manual §691 (1973).

. 121 CoNG. REC. 20, 94th Cong. 1st Sess., Jan. 14, 1975 (H. Res. 5).

. 127 CoNG. REC. 98-113, 97th Cong. 1st Sess., Jan. 5, 1981 (H. Res. 5).

. 129 CoNG. REC. 1791, 1792, 98th Cong. 1st Sess., Feb. 7, 1983 (unanimous-consent re-
quest).

. 131 CoNG. REC. 353, 99th Cong. 1st Sess., Jan. 3, 1985 (H. Res. 7).

House Rules and Manual § 758 (2011).

. Former Rule X clause 1(e), House Rules and Manual §674(a) (1975).

. 149 CoNG. REc. 7, 108th Cong. 1st Sess., Jan. 7, 2003 (H. Res. 5).

. House Rules and Manual §674(b) (1975).

CUk N

SO,

79



Ch. 41 §7 DESCHLER-BROWN-JOHNSON-SULLIVAN PRECEDENTS

in the 96th Congress.(!D In the 104th Congress, the rule was changed to
its present form, which prohibits a Member from serving on the committee
for more than four Congresses in any period of six successive Congresses
(with an exception allowing a Member to exceed such limitation by being
elected to a second consecutive term as chairman or ranking minority mem-
ber of such committee).(12> However, these restrictions do not apply to the
Members designated by their respective party leaderships.(!3 The Com-
mittee on the Budget is now subject to the same tenure limitations of its
chair as other committees—a member may serve as chairman for no more
than three successive Congresses—pursuant to Rule X clause 5(c)(2).(14

The Congressional Budget Act, which created the House Committee on
the Budget, also specified certain duties of that committee, which were sub-
sequently incorporated into the standing rules of the House. Rule X clause
3(c),(1» laying out the special oversight functions of various committees, re-
quires the Committee on the Budget to study on a continuing basis the ef-
fect of budget outlays on existing and proposed legislation and to report its
findings to the House on a recurring basis. Rule X clause 4(b),(1® requires
the committee to: (1) review the conduct of the Congressional Budget Office;
(2) hold hearings to develop the concurrent resolution on the budget; (3)
make all reports required by the Congressional Budget Act; (4) study provi-
sions of law that exclude certain Federal agencies or outlays from inclusion
in the budget; (5) study proposals to improve the congressional budget proc-
ess; and (6) evaluate studies of tax expenditures.

Pursuant to Rule X clause 4(f),(!” all House committees are given certain
responsibilities with respect to the concurrent resolution on the budget. As
noted in Section 2, each standing committee must submit to the Committee
on the Budget its views and estimates with respect to all matters set forth
in the congressional budget resolution, as well as estimates of new budget
authority and outlays authorized in legislation within the jurisdiction of
each committee intended to become effective in that fiscal year. Such views
and estimates must be submitted no later than six weeks after the submis-
sion of the President’s budget.(1®) The Committee on Ways and Means is fur-
ther required to include views and estimates regarding the appropriate level

11. 125 CoNG. REc. 8, 96th Cong. 1st Sess., Jan. 15, 1979 (H. Res. 5).

12. See 141 CoNG. REC. 464, 104th Cong. 1st Sess., Jan. 4, 1995 (H. Res. 6).
13. Rule X clause 5(a)(2)(B), House Rules and Manual § 758 (2011).

14. Id. at §761 (2011).

15. Id. at §744 (2011).

16. Id. at §748 (2011).

17. Id. at § 756 (2011).

18. For an exchange of letters between a Member and the Parliamentarian regarding prop-
er committee procedure in submitting views and estimates to the Committee on the
Budget, see 137 CoNG. REC. 7778, 7779, 102d Cong. 1st Sess., Apr. 10, 1991.
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of the public debt. The Committee on the Budget accepts these submissions
from the other standing committees of the House and uses them in formu-
lating the concurrent resolution on the budget. An additional requirement
for the Committee on the Budget to consult with the legislative committees
in preparing the concurrent resolution on the budget is found in section
301(h) of the Congressional Budget Act.(19

The Congressional Budget Act requires the Committee on the Budget to
provide estimates as to the budgetary effect of legislation in various con-
texts. Section 312(a) is the primary source for this authority, mandating
that levels of new budget authority, outlays, direct spending, new entitle-
ment authority and revenues are to be determined on the basis of estimates
provided by the Committee on the Budget for purposes of titles III and IV
of the Budget Act.29 Pursuant to section 310(d)(4), budgetary levels for rec-
onciliation enforcement are also to be provided by the Committee on the
Budget.2D Finally, section 308(b)(2) mandates that the Committee on the
Budget provide Members of the House with periodic “status reports” as to
the current state of congressional actions providing new budget authority
and comparisons with levels set forth in the most recent concurrent resolu-
tion on the budget.?» The Committee on the Budget is required to use Con-
gressional Budget Office estimates in formulating such reports.23

Pursuant to Rule XXIX clause 4,24 authoritative guidance from the Com-
mittee on the Budget regarding the budgetary impact of a legislative propo-
sition may be provided by the chairman of that committee. This rule, adopt-
ed at the beginning of the 112th Congress, codified existing practice for ob-
taining timely guidance as to budgetary matters from the Committee on the
Budget.

19. 2 USC §632(h).

20. 2 USC §643(a). A similar authority, applicable only to section 311 points of order, was
initially found in former section 311(b), prior to the reforms of Gramm-Rudman-Hol-
lings in 1985. It was then moved to section 311(c) before being subsumed into current
section 312(a) by the Budget Enforcement Act of 1997. Likewise, the Committee on the
Budget was required under former section 302(g) to provide estimates of budgetary lev-
els for purposes of section 302 enforcement, but this specific requirement was collapsed
into the broader authority currently found in section 312(a) by the Budget Enforcement
Act of 1997.

21. 2 USC §641(d)(4).

22. 2 USC §639(b)(2). For an example of such a status report, see 146 CONG. REC. 12634,
12635, 106th Cong. 2d Sess., June 27, 2000. Such status reports have been “revised”
by supplemental submission, see, e.g., 152 CoNG. REc. 3522, 109th Cong. 2d Sess.,
Mar. 14, 2006.

23. House Rules and Manual §1127 (2011).

24. House Rules and Manual §1105d (2011).
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Additional duties required of the Committee on the Budget are found in
section 301 of the Congressional Budget Act, which describes how the con-
current resolution on the budget is to be prepared.?9 Section 301(e)(1)(2®
requires the Committee on the Budget to hold hearings and receive testi-
mony from various entities in developing the budget. Section 301(e)(2) lays
out the requirements for the report to accompany the concurrent resolution
on the budget, while section 301(e)(3) describes the optional components of
such report.27

As originally conceived, the jurisdiction of the Committee on the Budget
was quite limited, encompassing only concurrent resolutions on the budget
and other matters requiring referral to that committee under the Congres-
sional Budget Act.?® Over time, that jurisdiction has been expanded to in-
clude additional matters. In the 99th Congress, the committee was given ju-
risdiction over Senate joint or concurrent resolutions constituting responses
to Presidential sequestration orders.2® In the 104th Congress, the com-
mittee was given jurisdiction over: (1) other measures setting forth budg-
etary levels for the United States Government; (2) the congressional budget
process generally; and (3) special controls over the Federal budget (including
the budgetary treatment of off-budget entities).3® In the 105th Congress,
the committee’s jurisdiction over the congressional budget process was ex-
panded to include the Federal budget process generally.G) With regard to
the special treatment of off-budget entities and the executive branch budget
process, jurisdiction over these matters was transferred from the Committee
on Oversight and Government Reform (and its predecessor committees) to
the Committee on the Budget.32) The Committee on Oversight and Govern-
ment Reform has retained jurisdiction over “overall economy, efficiency, and
management of government operations and activities,” and “government
management and accounting measures generally,” but it no longer has the
same role with respect to budgetary matters specifically.

As noted throughout this chapter, budget processes have been incor-
porated into the standing rules of the House and certain sections of the Con-
gressional Budget Act constitute rulemaking in the House. The Committee

25. 2 USC §632.

26. Id. at (e)(1).

27. Id. at (e)(2), (e)(3).

28. House Rules and Manual § 674(c) (1975).

29. House Rules and Manual §674(b) (1987). See Pub. L. No. 99-177, sec. 232(h). See § 26,
infra.

30. Id. at §673b (1995).

31. Id. at §673b (1997).

32. For a list of rereferrals reflecting the migration of these jurisdictional matters to the
Committee on the Budget, see House Rules and Manual §719 (2011).
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on Rules has jurisdiction over the rules and the order of business in the
House, pursuant to Rule X clause 1(0).33 Thus, there are many areas in
which the Committee on the Budget’s jurisdiction over budget-related mat-
ters overlap with the Committee on Rules’ jurisdiction over the rules of the
House.3» As a result, budget resolutions have been sequentially referred to
the Committee on Rules.(35 Additionally, section 301(c) of the Congressional
Budget Act specifies that any concurrent resolution on the budget that
would have the effect of changing any rule of the House shall be referred
to the Committee on Rules with instructions to report such resolution back
to the House within five calendar days.3®

The Congressional Budget Act also provides for a point of order against
consideration of any bill, resolution, amendment, motion or conference re-
port that contains subject matter within the jurisdiction of the Committee
on the Budget, but which has not been reported (or discharged) from that
committee.37)

While many points of order under the Congressional Budget Act apply to
measures only as reported from committee (leaving unreported measures
uncovered), Rule XXI clause 8 of the standing rules of the House (first
adopted in the 110th Congress),3® separately applies all points of order
under title III of the Budget Act to unreported as well as reported meas-
ures.

Traditionally, the President’s budget submission is referred to the Com-
mittee on Appropriations, and not to the Committee on the Budget.3®

33. House Rules and Manual §733 (2011). See Deschler’s Precedents Ch. 17 §§52, 53,
supra. The Committee on the Budget’s jurisdictional statement can be found in Rule
X, clause 1(d), House Rules and Manual §719 (2011).

34. The chairman of the Committee on the Budget inserted into the Congressional Record
a memorandum of understanding between this committee and the Committee on Rules
to clarify each committee’s jurisdiction over the congressional budget process. See 141
CoNG. REc. 617, 618, 104th Cong. 1st Sess., Jan. 4, 1995.

35. See, e.g., 130 CoNnG. REC. 7315, 98th Cong. 2d Sess., Apr. 2, 1984; and 129 CoNG. REC.
6321, 98th Cong. 1st Sess., Mar. 21, 1983.

36. 2 USC §632(c). Former section 402(b) of the Congressional Budget Act, repealed by
Gramm-Rudman-Hollings, provided specific authority to the Committee on Rules to rec-
ommend emergency waivers of former section 402(a). For more on former section
402(a), see § 14, infra.

37. Section 306 of the Congressional Budget Act, 2 USC §637. For additional information
on section 306 points of order, see § 16, infra.

38. House Rules and Manual § 1068c (2011).

39. See, e.g., 149 CoNG. REc. 2301, 2302, 108th Cong. 1st Sess., Feb. 4, 2003. For an exam-
ple of the House dividing a presidential message and referring the portion on the budg-
et to the Committee on Appropriations, see Deschler’s Precedents Ch. 17 §27.4 and
Deschler-Brown-Johnson Precedents Ch. 35 § 3.6, supra. For more on presidential budg-
et submissions, see § 3, supra.
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Section 308

Section 308 of the Congressional Budget Act() requires that certain budg-
etary information be included in House (and Senate) committee reports.
Whenever a committee reports a bill or joint resolution® providing new
budget authority (other than continuing appropriations) or providing an in-
crease or decrease in revenues or tax expenditures, the report accompanying
such bill or joint resolution must include a statement (prepared after con-
sultation with the Congressional Budget Office)® that includes the fol-
lowing items: (1) a comparison of the budgetary levels in such measure with
the appropriate allocation under section 302; (2) a projection by the Congres-
sional Budget Office of how such measure will affect the relevant budgetary
levels for the current fiscal year and the four ensuing fiscal years; and (3)
an estimate by the Congressional Budget Office of the new level of budget
authority for assistance to state and local governments provided by such
meas%lre. Section 308(a)(2) applies these requirements to conference reports
as well.

These requirements have been incorporated into the standing rules of the
House, and are currently found in Rule XIII clause 3(c)(2).4 Clause 3(c)(2)
provides that all committee reports include the required elements of section
308(a) of the Congressional Budget Act, “except that an estimate of new
budget authority shall include, when practicable, a comparison of the total
estimated funding level of the relevant programs to the appropriate levels
under current law.”®® Committees have been given leave to file supple-
mental reports to correct substantive omissions such as the requirements of
section 308(a).(®

1. 2 USC §639.

2. Parliamentarian’s Note: Prior to the revisions occasioned by the Budget Enforcement
Act of 1997, section 308 was applicable to any “bill or resolution,” ostensibly covering
simple resolutions of the House (such as special orders of business). For an example
of proceedings involving a “self-executed” amendment via a special order of business
prior to this revision, see § 7.2, infra. A similar issue has arisen with regard to section
306, which also uses the term “resolution.” Beginning with the 107th Congress (and
continuing in each subsequent Congress), the House has adopted as a separate order,
contained in the opening-day resolution adopting the rules of the House, a provision
interpreting the term “resolution” in section 306 to refer to a “joint resolution” only.
See, e.g., 147 CoNG. REc. 26, 107th Cong., 1st Sess., Jan. 3, 2001 (H. Res. 5, sec.
3(b)(1)).

3. Section 402 (formerly section 403) of the Congressional Budget Act (2 USC §653) re-
quires the Congressional Budget Office to provide budgetary analysis of certain re-
ported measures and further requires the inclusion of such analysis in the report ac-
companying such measure if timely submitted to the committee.

4. House Rules and Manual §840 (2011).

5. Id.

6. See, e.g., 154 CoNG. REC. 14596, 110th Cong. 2d Sess., July 10, 2008; and 156 CONG.
REc. H3840 [Daily Ed.], 111th Cong. 2d Sess., May 26, 2010.
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§ 7.1 A committee cost estimate identifying new spending authority
in the form of annual salaries for new United States Senators com-
plies with the requirements of section 308 of the Congressional
Budget Act() for a committee reporting new spending authority
where such cost estimate states the levels of new spending author-
ity provided by the bill for that fiscal year and the next four fiscal
years by incorporating by reference a complete Congressional

Budget Office estimate in a previous committee report on a similar
bill.

On Nov. 20, 1993,® the following proceedings took place:

NEW COLUMBIA ADMISSION ACT

The SPEAKER pro tempore.® Pursuant to House Resolution 316 and rule XXIII, the
Chair declares the House in the Committee of the Whole House on the State of the Union
for the consideration of the bill, H.R. 51.

For what purpose does the gentleman from New York [Mr. SOLOMON] rise?

POINT OF ORDER

Mr. [Gerald] SOLOMON [of New York]. Mr. Speaker, at this point I would make a
point of order against the consideration of H.R. 51 on the grounds that it is in violation
of House rule XIII, clause 7, as well as section 308(a) of the Budget Act, and I ask to
be heard on my point of order.

The SPEAKER pro tempore. The gentleman may state his point of order.

Mr. SOLOMON. Mr. Speaker, House Rule XIII, clause 7(a) requires that the committee
report to accompany any bill and I quote—

Shall contain an estimate made by such committee of the costs which would be in-
curred in carrying out such bill or joint resolution in the fiscal year in which it is re-
ported and in each of the 5 fiscal years following such fiscal year

And clause 7(b) of that rule says, and I quote,

It shall not be in order to consider any such bill or joint resolution in the House
if the report of the committee which reported that bill or joint resolution does not com-
ply with paragraph (a) of this clause.

Mr. Speaker, the report to accompany H.R. 51, House Report 103-371, at page 22,
notes that a CBO cost estimate, and I quote, “was not received by the Committee from
the Director of the Congressional Office prior to the filing of this report.”

The report goes on to state that, “pursuant to clause 7 of rule XIII, the Committee
notes that the provisions of H.R. 51 impacting on revenues and expenditures do not differ
markedly from those of H.R. 4718 in the 102nd Congress.”

And the report goes on to incorporate that 1992 cost estimate as the committee cost
estimate at pages 22 through page 26.

1. 2 USC §639.
2. 139 ConNG. REc. 31354, 31355, 103d Cong. 1st Sess.
3. Cleo Fields (LA).
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However, Mr. Speaker, this does not satisfy the requirements of clause 7(a) of rule XIII
since the CBO cost estimate does not contain the required cost of the bill for the fiscal
year in which it has been reported—fiscal year 1994—and in each of the 5 fiscal years
following such fiscal year . . . .

For the report to be in compliance with the requirements of clause 7(a) of rule XIII,
there must be a clearly delineated breakdown of the estimated costs for each of the fiscal
years 1994 through 1999.

Nowhere in this report is there such a breakdown.

Mr. Speaker, since the rule providing for the consideration of the bill does not waive
points of order anywhere in this rule, in its consideration, this point of order is in order
pursuant to clause 7(b) of rule XIII; and, Mr. Speaker, I also make a point of order that
the report violates section 308(a), as I mentioned earlier, of the Budget Act, which re-
quires certain cost estimates, including section 402 to be direct spending costs. The CBO
report, at page 26, only contains the PAYGO estimates through fiscal year 1995. But this
year we extended the requirements of PAYGO through fiscal year 2002.

I therefore urge that my point of order be sustained, Mr. Speaker.

O 1710

The SPEAKER pro tempore. Does the gentleman from California wish to be heard on
the point of order?

Mr. [Pete] STARK [of California]. Mr. Speaker, I rise in opposition to the point of
order.

A review of the full text of the CBO estimate on page 22 to 26 of House Report 103-
371 clearly indicates that it covers the five years required by the rule, and much beyond.

For example, on page 22, the cost to the Federal Government of administering the fed-
eral enclave is $40 million annually; that is an indefinite period extending beyond the
five years of the rule.

Similarly, Mr. Speaker, other estimates are recurring, as follows:

Congressional representation is $3 million a year, page 23.

Justice services, $45 million a year.

Finally, Mr. Speaker, if you look at the chart on page 26 of the report, you will note
that the net cost to the government for every year is zero—costs are offset by savings.

Thus, the committee report complies fully with the rule.

Mr. SOLOMON. Mr. Speaker, the gentleman clearly has not disputed the fact that the
cost estimates are not accurate; but nevertheless, I would stand by the ruling of the
Chair.

The SPEAKER pro tempore (Mr. FIELDS of Louisiana). The Chair is prepared to rule.

Clause 7 of rule XIII requires that the report of the Committee on the District of Co-
lumbia on H.R. 51 contain the committee’s estimate of the costs which would be incurred
in carrying out the bill in the fiscal year in which it is reported and in each of the 5
ensuing fiscal years.

On page 22 of House Report 103-371, the Committee on the District of Columbia
notes, pursuant to clause 7 of rule XIII, that the provisions of the bill affecting revenues
and expenditures are similar to those in an earlier bill, and includes the full text of the
Congressional Budget Office cost estimated, dated April 30, 1992, on that earlier form
of the bill.

The CBO cost estimate estimates costs and savings as recurring annually and indefi-
nitely.
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For example, it estimates the costs of providing services, within and administering the
National Capital Service Area as being at least $40 million annually.

It estimates the costs of additional congressional representation as being “$3 million
a year”, it estimates the cost for the Statehood Transition Commission at less then $
million, and it estimates the savings from the discontinuation of Federal support for local
administration of justice and resulting court services as $45 million a year.

In addition, clause 7(d) of rule XIII expressly acknowledges the fundamental accuracy
of the CBO cost estimates.

The Chair also notes in response to the point of order under section 308 of the Budget
Act that the cost of the new Senators salary as stated in the CBO report would result
in a direct Federal spending of $0.3 million annually. Thus the CBO report identifiers
[sic] new spending authority provided in the bill.

The Chair holds that the committee cost estimate on the bill is not deficient for its
being based on the CBO cost estimate where the latter estimate has examined the same
subject on an indefinite basis.

The Chair overrules the point of order.

Mr. SOLOMON. Mr. Speaker, I respectfully disagree with the findings of the Chair,
but I would not object.

The SPEAKER pro tempore. The Chair overrules the point of order.

§ 7.2 Section 308(a)(1) of the Congressional Budget Act() does not
apply either pending the consideration or the question of the
adoption of a special order reported from the Committee on Rules
that “self-executes” the adoption in the House, to a bill to be subse-
quently considered, of an amendment providing new budget au-
thority, because the amendment is not separately before the House
during consideration of the special order and because it is the bill
as so amended, and not the special order resolution, that provides
the new budget authority.

On Feb. 24, 1993, the following proceedings took place:

EMERGENCY UNEMPLOYMENT COMPENSATION AMENDMENTS OF 1993

Mr. BONIOR. Mr. Speaker, by direction of the Committee on Rules, I call up House
Resolution 103 and ask for its immediate consideration.
The Clerk read the resolution, as follows:

H. REs. 103

Resolved, That upon the adoption of this resolution it shall be in order to consider
in the House the bill (H.R. 920) to extend the emergency unemployment compensation
program, and for other purposes. The amendment recommended by the Committee on

1. 2 USC §639(a)(1).
2. 139 CoNG. REC. 3542, 3543, 3554, 3555, 103d Cong. 1st Sess. See also Deschler-Brown

Precedents Ch. 31 §§10.21, 10.22; and the Parliamentarian’s Note accompanying
Deschler-Brown Precedents Ch. 32 §5.35, supra.
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Ways and Means printed in the bill and the amendment printed in the report of the
Committee on Rules accompanying this resolution shall be considered as adopted. All
points of order against the bill, as amended, and against its consideration are waived.
Debate on the bill shall not exceed two hours equally divided and controlled by the
chairman and ranking minority member of the Committee on Ways and Means. The
previous question shall be considered as ordered on the bill, as amended, to final pas-
sage without intervening motion except one motion to recommit.

POINTS OF ORDER

Mr. WALKER. Mr. Speaker, I have a point of order against the resolution.

The SPEAKER pro tempore (Mr. MAZZOLI). The gentleman will state his point of order.

Mr. WALKER. Mr. Speaker, I make a point of order against House Resolution 103 on
the ground that two amendments self-executed by the resolution are in violation of two
different House rules, and I ask to be heard on my point of order.

The SPEAKER pro tempore. The gentleman from Pennsylvania wishes to be heard,
and the gentleman may proceed.

Mr. WALKER. Mr. Speaker, first, House Resolution 103 is in violation of clause 5(a)
of rule XXI because it proposes to adopt the Ways and Means Committee amendment
printed as section 4 in H.R. 920 as reported. That section deals with financing provisions
and in effect reappropriates advance account funds to make payments to the States to
provide these additional benefits. Clause 5(a) of rule XXI prohibits appropriations provi-
sions in a bill not reported by the appropriations committee.

Second, Mr. Speaker, House Resolution 103 attempts to adopt an amendment con-
tained in the report to accompany the resolution extending coverage of the bill to railroad
employees. That amendment is in violation of clause 7 of rule XVI which prohibits the
consideration of germane amendments. The amendment contained in the Rules Com-
mittee report is under the jurisdiction of the Energy and Commerce Committee and is
therefore not germane to this bill from the Ways and Means Committee.

Mr. Speaker, since both of those amendments will be considered to be adopted when
this rule is adopted, they are currently before us and must be subject to points of order.
It is clear from the rule that once the rule is adopted, the bill as amended by them is
not subject to points of order. But, prior to the adoption of this resolution, those two
amendments are obviously a part of this resolution and subject to the two points of order
I have raised.

The SPEAKER pro tempore (Mr. MAZzoLI). Does any Member wish to be heard on the
point of order?

If not, the Chair is prepared to rule.

The fact that amendments which if offered separately would be violative of the rules
does not prevent the Rules Committee from self-executing the adoption of those amend-
ments together in the rule itself, by providing for their adoption upon the adoption of
the rule. The amendments are thus not separately before the House at this time.

Mr. WALKER. Mr. Speaker, I make another point of order.

The SPEAKER pro tempore. The point of order that the gentleman raises is overruled.

Does the gentleman from Pennsylvania have another point of order?

Mr. WALKER. Mr. Speaker, I make another point of order against House Resolution
103 on the ground that it is in violation of section 308(a) of the Congressional Budget
Act of 1974, and I ask to be heard on my point of order.

The SPEAKER pro tempore. The gentleman may proceed.
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Mr. WALKER. Mr. Speaker, section 308(a) of the Congressional Budget Act provides
that, and I quote, “Whenever a committee of either House reports to its House a bill or
resolution, or committee amendment thereto providing new budget authority * * * new
spending authority described in section 401(c)(2), or new credit authority * * * the report
accompanying that bill or resolution shall contain a statement, the report accompanying
that bill or resolution shall contain a statement, or the committee shall make available
such a statement * * * prepared after consultation with the Director of the Congres-
sional Budget Office” detailing the costs of that provision.

Mr. Speaker, the amendment contained in the Rules Committee report, which would
be adopted upon the adoption of this resolution, extends coverage of this bill to railroad
workers. It is my understanding that this may entail a cost of $20 million, but the Rules
Committee has not provided a cost estimate from CBO in its report on this amendment
as required by section 308 of the Budget Act. This is an amendment reported by the
Rules Committee and therefore is subject to the CBO cost estimate requirements. I there-
fore urge that my point of order be sustained.

The SPEAKER pro tempore (Mr. MAzzoLI). Does any Member wish to be heard on the
point of order?

If not, the Chair is prepared to rule.

The gentleman from Pennsylvania raises an objection based on section 308(a) of the
Budget Act on the basis that the report accompanying this resolution coming from the
Rules Committee would have to have a CBO estimate of the potential cost involved by
virtue of adoption of the amendment. However, the Chair, after consulting precedents
and the rules of the House, rules that the cost estimate does not have to be made a part
of the report accompanying the rule being brought from the Rules Committee, but rather
the point of order might lie against the underlying bill. The resolution itself does not
enact budget authority and, therefore, the resolution coming from the Rules Committee
does not itself have to have the cost estimate in the accompanying report.

Therefore, the Chair now would overrule the gentleman’s point of order.

PARLIAMENTARY INQUIRY

Mr. WALKER. Mr. Speaker, I have a parliamentary inquiry.

The SPEAKER pro tempore. The gentleman will state it.

Mr. WALKER. Is this not a self-enacting amendment proposed by the Rules Committee
and contained within the rule?

The SPEAKER pro tempore. Would the gentleman state that again, please?

Mr. WALKER. Is this not a self-enacting amendment contained within the rule and
proposed by the Rules Committee?

The SPEAKER pro tempore. Upon adoption of the resolution, the amendments to
which the gentleman is——

Mr. WALKER. So it is before the House at the present time as an amendment pro-
posed by the Rules Committee, a self-enacting amendment, and the Chair has ruled, as
I understand it, that the Rules Committee is not subject to the Congressional Budget
Act under its authority to propose amendments?

The SPEAKER pro tempore. The Chair did not suggest that the Rules Committee is
not subject here, but the Chair suggested that the report on the resolution itself does
not have to set forth the budget estimates which the gentleman has requested.

Mr. WALKER. But that is the—
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The SPEAKER pro tempore. The budget authority is the underlying amendments
which the Chair is advised occur and are considered adopted only upon adoption of the
resolution.

Mr. WALKER. I have a parliamentary inquiry, Mr. Speaker.

The SPEAKER pro tempore. The gentleman will state it.

Mr. WALKER. Is the Rules Committee not enacting and including in its resolution a
provision which will in fact increase spending and, therefore, is subject to the Congres-
sional Budget Act?

0O 1320

The SPEAKER pro tempore (Mr. MAZzoLI). The Chair would state that the Budget Act,
section 308(a) of the Budget Act, does not require budget estimates to be included in the
report since the amendments are not adopted until such time as the rule is adopted. At
that time, then, the amendments which are contained and which would be self-actuated
under the rule would then be subject to section 308(a) of the Budget Act.

Prior to the adoption by the House of Representatives of this resolution, that under-
lying budget estimate is not required to be a part of the report on the resolution itself.

Mr. WALKER. So the Chair is now ruling, or as a further parliamentary inquiry, the
Chair has ruled that once we adopt this resolution with the amendment in it, that the
Committee on the Budget will be required to file a new report before we can take up
the underlying legislation that includes this particular budget estimate? Is that what the
Chair is saying?

The SPEAKER pro tempore. The Chair did not make that ruling that there would be
a need for the Committee on the Budget to file a budget estimate. The Chair is advised
that there is data developing the potential cost in the section to which the gentleman
refers in the material which once the rule is adopted, will then be before the House.

Mr. WALKER. Could the Chair tell me what precedents the Chair referred to for this
particular ruling that the Committee on Rules is not subject to the provisions of the
Budget Act, does not have to include these items in its report, and now does not even
have to report on the items before the House takes up the bill?

The SPEAKER pro tempore. The Chair inadvertently may have used the term “prece-
dent.” The Chair was misspeaking itself when it referred to the “precedents.” There are
no precedents for this particular ruling of the Chair.

Mr. WALKER. A further parliamentary inquiry, Mr. Speaker: so we are setting a new
precedent here right now that the Committee on Rules is not subject to the Congressional
Budget Act, that they do not have to, in their amendments, prepare the budget material,
that they can, in fact, add spending without a requirement under the Budget Act, and
that they never have to justify the spending that they are doing to the House before the
underlying bill is taken up? Is that the precedent that the Chair has now provided to
this House?

The SPEAKER pro tempore. The Chair would suggest that it is not the Chair’s under-
standing that the extent ascribed by the gentleman from Pennsylvania is the extent of
the Chair’s ruling. The Chair’s ruling is more narrow than that, suggesting only that
until and unless this resolution is agreed to and adopted, there is no need within that
rule, within the report on the resolution offered, to have in it the various cost estimates
from the Congressional Budget Office and from the Committee on the Budget which the
gentleman wishes. That material would be available at some point later in the discussion
once the rule is adopted.
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Mr. WALKER. A further parliamentary inquiry, Mr. Speaker; since the Chair has
taken us into unprecedented grounds here, when is the House going to be provided with
this information?

The SPEAKER pro tempore. Until such time as the resolution is agreed to and adopt-
ed, the Chair is really in no position to make that declaration or to give that advice.

The gentleman from Michigan [Mr. BONIOR] is recognized for 1 hour. . . .

So the previous question was ordered.

The result of the vote was announced as above recorded.

POINT OF ORDER

Mr. [Robert] WALKER [of Pennsylvania]. Mr. Speaker, I make a point of order against
the amendment printed in the Rules Committee report, which I understand is now before
us, based upon the Chair’s previous ruling.

I make my point of order on the ground that the report in this resolution violates sec-
tion 308(a) of the Budget Act requiring a cost estimate.

Section 308(a) of the Budget Act, which requires the CBO cost estimate in the report
on any committee bill, resolution or amendment, contains no exemption for the report
of the Committee on Rules.

I quote from the section 308(a) of the Congressional Budget Act:

Whenever a committee of either house reports to its house a bill or resolution or
committee amendment thereto providing new budget authority, new spending authority
described in section 402(c)(2) or new credit authority, the report accompanying that bill
or resolution shall contain a statement or the committee shall make available such a

statement prepared after consultation with the director of the Congressional Budget
Office.

Mr. Speaker, earlier in the debate on this particular resolution, the gentleman who
purports to be the author of the railroad worker amendment admitted costs are involved
in his amendment. The quote that I have just read means that the committee then has
an obligation to provide to the House a congressional budget statement.

Section 308(a) clearly applies to the committee amendment, and the amendment con-
tained in the Rules Committee or report is a Rules Committee amendment. It was not
reported by the Ways and Means Committee, it was not reported by the Energy and
Commerce Committee and so therefore is exclusively in the jurisdiction of the Rules Com-
mittee.

O 1500

The amendment contained in the Rules Committee report on this resolution will be
considered to have been adopted when this resolution is adopted. So there is no question
who should provide the CBO cost estimate. It is the Rules Committee. They are not
above the rules.

Mr. Speaker, I ask that my point of order be sustained.

The SPEAKER pro tempore (Mr. MAZZOLI).® Does the gentleman from Michigan wish
to be heard on the point of order?

Mr. [David] BONIOR [of Michigan]. I do, Mr. Speaker.

4. Romano Mazzoli (KY).
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We had this argument a little over an hour ago and it is again timely, as the gen-
tleman from Pennsylvania has indicated.

He refers to section 308. Section 308 applies to measures providing new budget author-
ity. The resolution before us does not provide for new budget authority.

The rule makes in order a bill as amended. The bill as amended provides for the new
spending.

House Resolution 103 waives all points of order against the bill as amended and
against its consideration. It waives all points of order against the bill and against its
consideration.

Mr. Speaker, I ask the Chair to rule that the point of order is not in order.

The SPEAKER pro tempore. Does the gentleman from Pennsylvania seek to be heard
further on the point of order?

Mr. WALKER. Yes, Mr. Speaker, I wish to be heard further on the point of order.

It is true the Rules Committee has waived all points of order against the bill that
would be considered pursuant to this rule. That is the reason why this point of order
is timely now.

When it comes to a question in the bill itself, the point of order with regard to the
Budget Act will not be in order because that point of order has been waived. The only
time we can get at this particular item is in the self-enacting amendment which is a
part of the rule.

The gentleman has not referred to the self-enacting amendment. That is the question
to which this particular point of order pertains and it is up to the Chair, I think, to sus-
tain the point of order based upon the fact that the self-enacting amendment within this
rule does in fact add costs. It is new budget authority and is therefore in violation of
the Congressional Budget Act.

The SPEAKER pro tempore. Do any Members wish to be heard further on the point
of order?

Mr. [John] WILLIAMS [of Montana]. Yes, Mr. Speaker.

The SPEAKER pro tempore. The Chair recognizes the gentleman from Montana.

Mr. WILLIAMS. Mr. Speaker, it does seem to me that my colleagues are correct in
wanting to be informed with regard to the cost effect of that provision which is executed
by this rule. That provision has been handled this way three times by previous Con-
gresses. The provision includes, this is what we are executing here, it includes coverage,
extended unemployment coverage for America’s railroad workers who have their own un-
employment fund and therefore would not be covered unless there was a separate amend-
ment or unless we do it this way. Previous Congresses have chosen to do it this way.

The cost, Mr. Speaker, is estimated by both the Congressional Budget Office as well
as the Railroad Retirement Trust Fund System, to be $2%% million for the coming year,
and the coverage would be extended to 1,200 railroad workers.

I do think my colleagues are correct in asking for that information, and they now have
it.

Mr. WALKER. Mr. Speaker, I wish to be heard further on the point of order.

The SPEAKER pro tempore. The gentleman from Pennsylvania [Mr. WALKER] is recog-
nized.

Mr. WALKER. Mr. Speaker, the gentleman from Montana has just made the case.
While he has informed the House of his estimate of what this costs, the fact is that the
rules of the House require that the statement be a Congressional Budget Office state-
ment contained within the report. That is what the House does not have. That is what
the House requires.
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The gentleman from Montana has also made the point that his amendment is included
in this rule, that it is new budget authority, that it does extend to new people and it
does cost at least $2% million. That is information that should be contained in the com-
mittee report. It is not. It is therefore a violation of the rules of the House. It is a viola-
tion of the Budget Act, and my point of order should be sustained.

The SPEAKER pro tempore (Mr. MAzzoLI). The Chair is prepared to rule.

The amendment printed in the bill and the amendment printed in House Report 103-
18 will be considered as adopted by the operation of House Resolution 103, which is the
special order now pending before the House.

After adoption of this special order, House Resolution 103, the bill is called up for con-
sideration as so amended.

A point of order under section 308 of the Budget Act against consideration of the bill
in that form could properly come at that point when the bill is called up for consider-
ation.

As the Chair indicated previously, the new budget authority at issue would be provided
not by the resolution reported by the Committee on Rules, but rather by the bill as
amended.

At this point, the point of order does not lie. That all points of order against the bill
as amended will be waived by House Resolution 103, if adopted, does not cause such
points of order to lie at some earlier stage.

The rules of the House authorize the Committee on Rules to report a resolution pro-
viding a special order of business, and a point of order under Section 308 of the Budget
Act does not lie against such a resolution on the ground that its adoption would have
the effect of abrogating clause 2(1)(3) of rule XI, which incorporates the requirement of
section 308 in the standing rules.

Accordingly, the point of order is overruled.

PARLIAMENTARY INQUIRIES

Mr. WALKER. A parliamentary inquiry, Mr. Speaker.

The SPEAKER pro tempore. The gentleman will state his parliamentary inquiry.

Mr. WALKER. It was difficult to hear, Mr. Speaker, but I believe I heard the Chair
rule that a point of order would lie against the amendment after the amendment had
been adopted. Now, that will be a brand new precedent for the House and I am a little
confused by it.

Is that what the Chair has ruled in this case, that the point of order would lie on
the amendment after the amendment was adopted?

The SPEAKER pro tempore. The point of order could lie against consideration of the
bill once the amendment has been adopted.

Mr. WALKER. Well, a further parliamentary inquiry, Mr. Speaker: Is it not true that
after the rule has been adopted, a point of order would lie against the bill, but because
the bill waives all points of order, the fact is that no point of order lies against this addi-
tional spending, is that correct?

The SPEAKER pro tempore. The gentleman is correct. Once the bill is called up, the
point of order could lie against an amendment under section 308 of the Budget Act, but
because the rule which has by that time been adopted has in its waivers of points of
order, that point of order is not to be sustained.

Mr. WALKER. A further parliamentary inquiry, Mr. Speaker: Just so I understand,
the Chair has now ruled that a point of order lies against the amendment after the
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amendment has been adopted as a part of the rule, but it cannot really be, there cannot
be a point of order because all points of order were waived in the rules, so the Rules
Committee has protected its violation of the rules with another provision in the rule; is
that correct?

The SPEAKER pro tempore. The Chair would state that the point of order would not
necessarily lie against the amendment at the point when the resolution is agreed to, but
that would be the time to raise a point of order; however, because the waiver has been
included in the resolution which by that time is adopted, the gentleman’s point of order
would not be successfully lodged.

Mr. WALKER. Well, a further parliamentary inquiry, Mr. Speaker: So I am correct
in stating that the Chair says that the point of order lies against the amendment, how-
ever, the Rules Committee has protected itself in a way that allows it to violate the rules.

The SPEAKER pro tempore. The Chair would just state that there are oftentimes
when points of order are waived for various reasons on various resolutions and on var-
ious pieces of legislation. That is nothing unique and novel and it is not today.

But again, the Chair has ruled.
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D. Budget Act Points of Order

§ 8. Section 904

As described above, the Congressional Budget Act of 1974 is the primary
statutory source for the congressional budget process and contains numerous
points or order, expedited procedures, and other parliamentary mechanisms
to enforce budget-related decisions. Section 904 of the Budget Act() explic-
itly declares that such procedural mechanisms are enacted into law “as an
exercise of the rulemaking power of the House of Representatives and the
Senate, respectively, and as such they shall be considered as part of the
rules of each House, respectively, or of that House to which they specifically
apply, and such rules shall supersede other rules only to the extent that
they are inconsistent therewith.” Section 904 additionally declares that such
statutory rulemaking is done “with full recognition of the constitutional
right® of either House to change such rules (so far as relating to such
House) at any time, in the same manner, and to the same extent as in the
case of any other rules of such House.”

Because Congressional Budget Act procedures were enacted as an exercise
in congressional rulemaking, the House may vary those procedures through
subsequent rulemaking. Such rulemaking may be accomplished by a change
to the standing rules of the House,® the adoption of a special order of busi-
ness resolution reported by the Committee on Rules,® or the agreeing to
a unanimous-consent request.(® Additionally, a motion to suspend the rules
has the effect of suspending all rules in conflict with the motion, including
rules contained in statute.©

In several instances, Congressional Budget Act points of order have been
raised in the House against measures whose consideration proceeded under
a waiver of all points of order (including those contained in statute) or by

. 2 USC §621 note; House Rules and Manual § 1127 (2011).

U.S. Const. art I, §5, clause 2; House Rules and Manual §§58, 59 (2011).

See, e.g., Rule XXI clause 8, House Rules and Manual § 1068c (2011)

See Deschler’s Precedents Ch. 24 §6.3, Deschler-Brown Precedents Ch. 29 §2.38, and

Ch. 31 §§10.1, 10.2, 10.6, supra. See also § 8.1, infra. For a statement by the chairman

of the Committee on the Budget regarding the policies to be followed by the Committee

on the Budget with respect to recommendations of waivers to the Committee on Rules,
see Deschler-Brown Precedents Ch. 31 §10.4, supra.

5. Unanimous-consent requests merely making in order consideration of a particular
measure do not, in so doing, waive any points of order against such measure. See
Deschler-Brown Precedents Ch. 31 §9.4, supra.

6. See Deschler’s Precedents Ch. 21 §9, supra. See also § 8.2, infra.

oo o 1
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a motion to suspend the rules. For the reasons described above, these points
of order were not available and were overruled.

Waiver by Special Order of Business

§ 8.1 A point of order under section 311 of the Congressional Budget
Act,) enacted pursuant to the rulemaking authority of the House
under article I, section 5 of the U.S. Constitution,® will not lie
against an amendment where the House has adopted a resolution
waiving all points of order against amendments made in order by
that resolution.®®

On July 9, 1992,® the House was considering an appropriation bill pursu-
ant to a special order of business that waived all points of order against
consideration of specified amendments. As shown by the following pro-
ceedings, such a waiver applies not just to points of order established in the
standing rules of the House, but also to points of order in a statute that
was enacted as an exercise in rulemaking.

AMENDMENTS EN BLOC OFFERED BY MR. OBEY

Mr. [David] OBEY [of Wisconsin]. Mr. Chairman, I offer amendments en bloc made
in order by the rule.

The CHAIRMAN. The Clerk will designate the amendments en bloc.

The text of the amendments en bloc is as follows:

Amendments en bloc offered by Mr. OBEY:

On page 7, line 14, strike “$2,515,739,000” and insert “$2,553,739,000”.

On page 14, line 15, strike “$1,800,000,000” and insert “$1,850,000,000”.

On page 18, line 6, strike “$14,440,000,000” and insert “$16,690,000,000”.

On page 36, strike out line 15 through line 24, and insert the following:

“For necessary expenses for discretionary grants as authorized by section 21(b) of
the Federal Transit Act, to remain available until expended, $132,000,000: Provided,
That no more than $1,857,000,000 of budget authority shall be available for these pur-
poses: Provided further, That, notwithstanding any provision of law there shall be
available for fixed guideway modernization $640,000,000, there shall be available for
the replacement, rehabilitation, and purchase of buses and related equipment and the

. 2 USC §642.

. House Rules and Manual §58 (2011).

3. See Deschler-Brown Precedents Ch. 31 § 10.1, supra. For an example of a point of order
raised against a bill that was alleged to violate section 401 of the Congressional Budget
Act (2 USC §651), but which was considered pursuant to a special order of business
that explicitly waived that section of the Budget Act, see 121 CoNG. REC. 76768, 94th
Cong. 1st Sess., Mar. 20, 1975. Deschler’s Precedents Ch. 24 §6.3, supra.

4. 138 ConG. REC. 18401, 18402, 102d Cong. 2d Sess.

[
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construction of bus-related facilities $320,000,000, and there shall be available for new
fixed guideway systems $897,000,000 of which—".

On page 67, after line 16, insert:

“SEC. 339. ADDITIONAL INVESTMENT IN AMERICA.—(a) Effective upon the date of en-
actment of this Act, the fiscal year 1993 discretionary spending limits set forth in sec-
tion 601(a)(2) of the Congressional Budget Act of 1974 are amended for all purposes
of the Balanced Budget and Emergency Deficit Control Act of 1985 and the Congres-
sional Budget and Impoundment Act of 1974, as follows:

(1) the outlay limit for the domestic category shall be increased by $400,000,000; and

(2) the outlay limit for the international category shall be reduced by $400,000,000.

(b) Notwithstanding any other provision of law, the Office of Management and Budg-
et and the Congressional Budget Office shall recalculate all adjustments to fiscal year
1993 discretionary spending limits required under section 251(b) of the Balanced Budg-
et and Emergency Deficit Control Act of 1985 based on the amendments required in
subsection (a) and shall report the revised limits to the Congress in the report to Con-
gress for this Act that is required under section 251(a)(7) of the Balanced Budget and
Emergency Deficit Control Act of 1985, and such revised limits shall be valid as if
made pursuant to section 251(b) of the Act.

(c) The Congress reaffirms that the deficit reduction assigned to the Committees on
Appropriations in the 1993 Concurrent Budget Resolution (H. Con. Res. 287) shall be
achieved. The total of the first four domestic discretionary appropriation bills passed
by the House is $154,000,000 below their outlay targets. Additional savings are ex-
pected to be made from the six remaining non-defense bills. The Congress intends and
commits that the final appropriation bills for fiscal year 1993 sent to the President
will fully comply with their existing deficit reduction target.

POINT OF ORDER

Mr. [Robert] WALKER [of Pennsylvania]. Mr. Chairman, I rise to a point of order.

The CHAIRMAN. The gentleman will state his point of order.

Mr. WALKER. Mr. Chairman, the gentleman from Wisconsin [Mr. OBEY] raises his
amendment under the provisions of the rule adopted by the House, House Resolution
513.

House Resolution 513 under the provisions of rule XXII of the House is a resolution
which speaks to the procedures of the House of Representatives, and therefore related
directly to the House.

If in fact the gentleman was raising his amendment under the provisions of rule XXI,
my point of order would not stand because under rule XXI, where it says, “No provision
changing existing law shall be reported in any general appropriation bill except germane
provisions which retrench expenditures by the reduction of amounts of moneys covered
by the bill,” and so on, a House resolution can speak to that.

The amendment of the gentleman from Wisconsin [Mr. OBEY] also speaks to a change
in public law. Public Law 93-344, section 311, states that an amendment that would
cause the appropriate level of total new budget authority or total budget outlays set forth
in the most recently agreed to concurrent resolution on the budget for such fiscal year
to be exceeded, that public law also prevents such an amendment from coming to the
floor.

A House resolution such as House Resolution 513 has no basis on which to waive pro-
visions of public law. It can only waive those things which are within the jurisdiction
of the House to waive.
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Section 311 of Public Law 93-344 makes it very clear, quoting from the public law,
that this is either in the House of Representatives or in the Senate. So therefore the
public law makes it impossible for such amendments to come to the floor.

The gentleman from Wisconsin [Mr. OBEY] would have us work on an amendment
which is in fact a violation not only of the House rules, but also of public law, and my
point of order relates to the provisions of Public Law 93-344 that the amendment is in-
eligible for consideration in the House of Representatives.

The CHAIRMAN. Does the gentleman from Wisconsin [Mr. OBEY] seek recognition?

Mr. OBEY. Mr. Chairman, I would simply note that the House has the right to try
to amend public law at any time it chooses. I would simply read from House Resolution
513, which reads as follows:

Each amendment printed in the report may be offered only by the named proponent
or a designee, shall be considered as read when offered, shall be debatable for the time
specified in the report equally divided and controlled by the proponent and an oppo-
nent, shall not be subject to amendment, and shall not be subject to a demand for divi-
sion of the question in the House or in the Committee of the Whole. All points of order
against amendments printed in the report are waived.

Mr. Chairman, I think that is self-explanatory.

Mr. WALKER. Mr. Chairman, I wish to be heard further. The gentleman from Wis-
consin [Mr. OBEY] quotes only from House Resolution 513. House Resolution 513 under
the rules of the House, under the provisions of rule XXII, can relate only to procedures
of the House of Representatives. What the gentleman is attempting to do here is not just
change the procedures of the House of Representatives, but also change provisions of
public law.

Therefore, I insist that my point of order be upheld as a violation of public law, not
only a violation of the House rules.

The CHAIRMAN (Mr. BOUCHER).®® The Chair is prepared to rule on the point of order
offered by the gentleman from Pennsylvania [Mr. WALKER].

Under the Constitution, article 1, section 5, each House has the authority to change
its rules at any time, even rules enacted into law and specifically contained in the Budget
Act. In fact, section 904 of the Budget Act acknowledges that title III of the Budget Act
is enacted as an exercise in rulemaking, subject to the constitutional authority of either
House to change those rules at any time.

The House has adopted House Resolution 513. On page 2, lines 21 to 23 of the rule,
all points of order against all amendments granted in the report accompanying H.R. 513
are waived.

The pending amendment is printed in the report, and, accordingly, the point of order
is not sustained.

Waiver by Suspension of the Rules

§ 8.2 A point of order against consideration of a bill under suspen-
sion of the rules (on the ground that section 306 of the Congres-
sional Budget Act() precludes consideration in the House of a bill

5. Frederick Boucher (VA).
1. 2 USC §637.
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dealing with subject matter within the jurisdiction of the Com-
mittee on the Budget unless reported by such committee), was
overruled on the basis that the suspension procedure waives any
procedural impediments to consideration, including rulemaking
contained in statute.®

On Nov. 1, 1977, the following occurred:

CONGRESSIONAL SALARY DEFERRAL

Mr. [Stephen] SOLARZ [of New York]. Mr. Speaker, I move to suspend the rules and
pass the bill (H.R. 9282) to provide that adjustments in the rates of pay for Members
of Congress shall take effect at the beginning of the Congress following the Congress in
which they are approved, and for other purposes.

The Clerk read as follows:

H.R. 9282

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled, That (a)(1) paragraph (2) of section 601(a) of the Legislative Reorga-
nization Act of 1946 (2 U.S.C. 31), relating to congressional salary adjustment, is amended
by striking out ‘‘Effective at the beginning of the first applicable pay period commencing
on or after the first day of the month in which” and inserting in lieu thereof ‘‘Effective
at the beginning of the Congress following any Congress during which”. . . .

SEC. 2. (a) It shall not be in order in either the House of Representatives or the Senate
to consider any appropriation bill, budget, resolution, or amendment thereto, which di-
rectly or indirectly prevents the payment of increases in pay rates resulting from a pay
adjustment deferred under the amendments made by the first section of this Act.

(b) For purposes of subsection (a), the term ‘‘budget resolution’ means any concurrent
resolution on the budget, as such term is defined in section 3(a)(4) of the Congressional
Budget and Impoundment Control Act of 1974.

(c) The provisions of subsection (a) are enacted by the Congress—

(1) as an exercise of the rulemaking power of the House of Representatives and the Sen-
ate, respectively, and as such they shall be considered as part of the rules of each House,
respectively, and such rules shall supersede other rules only to the extent that they are
inconsistent therewith; and

(2) with full recognition of the constitutional right of either House to change such rules
(so far as relating to such House) at any time, in the same manner, and to the same ex-
tent as in the case of any other rule of such House.

SEC. 3. The provisions of this Act shall take effect on the date of the enactment of this
Act.

The SPEAKER pro tempore.® Is a second demanded?®

POINT OF ORDER
Mr. [Robert] BAUMAN [of Maryland]. Mr. Speaker, I have a point of order.

2. In the 96th Congress, the Speaker announced a policy of refraining from recognizing
Members for motions to suspend the rules when it was determined that the underlying
legislation contained Congressional Budget Act violations. 125 CoNG. REC. 13331, 96th
Cong. 1st Sess., June 5, 1979.

3. 123 Cona. REc. 36309-11, 95th Cong. 1st Sess. See also Deschler-Brown Precedents
Ch. 31 §9.2, supra.

4, George Brown (CA).

5. Parliamentarian’s Note: Until the 102d Congress, certain motions to suspend the rules
were subject to a demand for a second. Such requirement was eliminated at the begin-
ning of the 102d Congress. House Rules and Manual §889 (2011).
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The SPEAKER pro tempore. The gentleman will state his point of order.

Mr. BAUMAN. Mr. Speaker, I make a point of order against the present consideration
of the bill under suspension on the ground that the bill itself and the manner in which
it was considered is in violation of Public Law 93-344, the Congressional Budget Act,
specifically section 306.

Section 306 of the Budget Act says as follows:

No bill or resolution and no amendment to any bill or resolution dealing with any mat-
ter which is within the jurisdiction of the Committee on the Budget of either House shall
be considered in that House unless it is a bill or resolution which has been reported by
the Committee of the Budget of that House or from the consideration of which such com-
mittee has been discharged, or unless it is an amendment to such bill or resolution.

Mr. Speaker, the bill before us specifically, in section 2, seeks to repeal part of the
jurisdiction of the Committee on the Budget. Specifically it says the following:

SEC. 2. (a) It shall not be in order in either the House of Representatives or the Senate
to consider any appropriation bill, budget resolution, or amendment thereto, which di-
rectly or indirectly prevents the payment of increases in pay rates resulting from a pay
adjustment deferred under the amendments made by the first section of this Act.

Mr. Speaker, the Budget Act is very clear that so far as the rules of procedure gov-
erning the Budget Act itself are concerned, that is within the jurisdiction of the Com-
mittee on Rules. This bill was reported by the Committee on Post Office and Civil Serv-
ice, the committee of original jurisdiction, and I understand the jurisdiction was waived
by the Committee on Rules. Nevertheless, section 306 makes it plain that since this bill,
if it becomes statutory law, repeals part of the jurisdiction of the Committee on the Budg-
et, it should have also been considered, in the opinion of the gentleman from Maryland,
by the Committee on the Budget or their jurisdiction should have been waived. This was
not done.

I would say further, Mr. Speaker, that if in fact any committee of the House is able
to report a bill which prevents the Committee on the Budget from dealing with subject
matters under that reporting committee’s jurisdiction, then the Committee on the Budget
in fact could be, over a period of time, destroyed as far as its capability of dealing with
the Budget Act.

For all of those reasons, I make a point of order against consideration of this bill. I
would further point out that section 306 does not deal with reporting or with whether
or not the House can suspend the rules, but it forbids consideration by the House at any
time of any legislation that repeals or changes the jurisdiction of the Committee on the
Budget without that committee’s acting upon it.

The SPEAKER pro tempore. Does the gentleman from New York desire to be heard
on the point of order?

Mr. SOLARZ. I do, Mr. Speaker.

I have unbounded admiration for the parliamentary sagacity of my good friend, the
gentleman from Maryland. Who am I, after all, to challenge the validity of this rather
sophisticated parliamentary analysis? But may I suggest. Mr. Speaker, that the sub-
stantive merits of the gentleman’s objection notwithstanding, the fact is that from a pro-
cedural point of view I do believe it has to be found wanting. The reason for that is that
under the suspension of the rules, which are the terms under which the legislation is
being considered, all existing rules of the House are waived, and to the extend that the
provision to which the gentleman from Maryland referred is itself incorporated in the
rules of the House, which do, after all, provide for the consideration of these budget reso-
lutions, I would suggest that his objection is not relevant to this resolution and, there-
fore, is not germane.
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Mr. BAUMAN. Mr. Speaker, may I be heard further?

The gentleman makes the contention that by making a motion to suspend the rules
of the House, this wipes out a rule against consideration in any form, including the sus-
pension of the requirements of the Budget Act. There is ample precedent in the House
for situations in which the Chair has ruled that a bill may not even be brought up under
suspension if it has not in fact been considered by the committee of proper jurisdiction.
I refer the Chair to Hinds Precedents, volume 5, section 6848, page 925, in which it was
ruled by the Chair that a committee, the Committee on the Census, could not bring up
for consideration under a motion to suspend the rules a bill relating to the printing of
a compendium of a census, because it had not been brought before the Committee on
Printing.

It is quite obvious that this is a question of consideration. It is written into the statu-
tory law that no such bill can be considered, and I am not aware that that rule of consid-
eration can be suspended or repealed by a simple motion to suspend the rules. If, in fact,
that is the case, the Budget Act is meaningless.

Mr. [Robert] GIAIMO [of Connecticut]. Mr. Speaker, may I be heard on the point of
order?

The SPEAKER pro tempore. The Chair recognizes the gentleman from Connecticut.

Mr. GIAIMO. Mr. Speaker, the charge has been made and the objection has been
raised that this legislation, particularly section 2, invades the jurisdiction of the Budget
Committee in that it purports to prohibit the Budget Committee from exercising its juris-
diction over budget resolutions insofar as they would apply to pay raises and cost-of-liv-
ing increases. I must submit that that is a proper interpretation.

However, I do believe that the argument of the gentleman from New York that this
matter is being brought up under suspension of the rules is a very valid one and that
the House of Representatives can in its wisdom by a two-thirds vote suspend the rules
and deprive the Budget Committee and in fact the Appropriations Committee of jurisdic-
tion in effecting pay raises or cost-of-living increases by a two-thirds vote.

The SPEAKER pro tempore (Mr. BROWN of California). Are there any other Members
who desire to be heard on the point of order? If not, the Chair is prepared to rule.

The gentleman from Maryland makes a point of order against the consideration of the
bill H.R. 9282 under suspension of the rules on the grounds that section 306 of the Con-
gressional Budget Act states that no bill or resolution nor amendment to any bill or reso-
lution dealing with any matter which is within the jurisdiction of the Committee on the
Budget of either House shall be considered in that House unless it is a bill or resolution
which has been reported by the Committee on the Budget of that House or from consider-
ation of which such committee has been discharged or unless it is an amendment to such
a bill or resolution.

The Chair need not rule on the jurisdictional issue raised by the gentleman and points
out to the gentleman from Maryland that under the specific provisions of section 904 of
the Budget Act, the provisions of title III including section 306, which he cites, are stipu-
lated as being an exercise of the rulemaking power of the House of Representatives with
full recognition of the constitutional right of either House to change such rules so far
as relating to such House at any time in the same manner and to the same extent as
in the case of any other rule of such House. It is the opinion of the Chair therefore that
it is within the discretion of the Chair under rule XXVII to entertain a motion to suspend
the rules and to consider the bill at this time. Of course, the precedent cited by the gen-
tleman from Maryland applies only to a provision which is no longer in rule XXVII(©®

6. Now Rule XV clause 1, House Rules and Manual § 885 (2011).
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relating to motions to suspend the rules made by committees.(> Accordingly the point
of order is overruled.

Mr. BAUMAN. Mr. Speaker, may I be heard further, at the sufferance of the Chair?

The SPEAKER pro tempore. The Chair will hear the gentleman.

Mr. BAUMAN. I thank the Speaker for permitting me to be heard further.

I would just point out that the Speaker has pointed out that it is within the preroga-
tives of the House to change the rules of the House, but this is not a rule of the House.
It is a provision of a statute which is being waived, and while I would not appeal the
ruling, I do not think that is a proper basis for the ruling.

The SPEAKER pro tempore. The specific provision which the gentleman states has the
status of a rule of the House of Representatives under the statute and under the Con-
stitution.

§ 9. Section 303

Background

Section 303(a) of the Congressional Budget Act() provides that it shall
not be in order in the House to consider a measure that first provides new
budget authority in that fiscal year or first provides an increase or decrease
in revenues® or the public debt limit for that fiscal year, before the adop-
tion of the concurrent resolution on the budget.

Section 303(a) is fundamentally a timing point of order: it is no longer
applicable to a given fiscal year after the adoption of a pertinent concurrent
resolution on the budget. Its purpose is to prevent the consideration of cer-
tain fiscal measures prior to congressional adoption of a comprehensive
budget framework, as represented by the concurrent resolution on the budg-
et.

Unlike sections 302 and 311@® of the Congressional Budget Act, section
303 does not contain language of causation and does not require the Chair
to consider arguments on points of order focusing on levels of revenue or
budget authority. Estimates as to such levels provided by the Committee on
the Budget or the Congressional Budget Office, while potentially useful in
maintaining scorekeeping consistency, are not conclusive as to points of

7. Parliamentarian’s Note: Rep. Bauman’s earlier reference to 5 Hinds’ Precedents 6848
was inapplicable to the instant proceeding, as the division of suspension days between
“individual” and “committee” days had been eliminated in the 93d Congress. See House
Rules and Manual §888 (2011).

. 2 USC §634(a).

. See §9.5, infra.

. See § 11, infra.

. See § 10, infra.
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order under section 303.® The Chair may take into account certain eco-
nomic assumptions in evaluating the likely budgetary effects resulting from
a change to existing law.(© The Chair evaluates amendments on the basis
of the marginal effect of the amendment on the underlying measure.(”

The point of order applies to bills, joint resolutions, motions, amend-
ments® and conference reports.(® The point of order is applicable to new
entitlement authority.(19 In the Senate, the point of order also applies to
measures increasing or decreasing outlays. The point of order in the Senate
is also applicable to any fiscal years covered by the concurrent resolution
on the budget, while in the House (as noted above), the point of order is
only applica le to the first fiscal year covered by the resolution.

A special order may waive points of order under section 303 with respect
to a bill, but leave amendments thereto unprotected by such waiver.(1D

In the 106th through the 112th Congresses, the House adopted a separate
order on opening day(l2 to evaluate section 303(a) points of order against
reported bills or joint resolutions considered under a special order of busi-
ness on the basis of either the text made in order as original text for pur-
poses of amendment or the text on which the previous question is ordered
directly to passage.

303(b) Exceptions

Section 303(b) of the Budget Act provides exceptions to this point of order
in the House. The point of order does not apply to bills or joint resolutions

. See §§9.11, 9.12, infra.
See §9.13, infra.
See §9.10, infra.
See §9.1, infra.
2 USC §634(a).
Section 303 originally applied to entitlement authority via a broad definition of “spend-
ing authority” (including both contract authority and entitlement authority) and later
by an explicit textual reference in former section 303(a)(4) following the Gramm-Rud-
man-Hollings reforms of 1985. The Budget Enforcement Act of 1997 removed the ex-
plicit reference to entitlement authority in section 303, but the legislative history of
that Act explains that entitlement authority would thereafter be scored as “budget au-
thority” and thus would continue to be covered by that section. See H. Rept. 105-217,
pp. 988, 989. The explicit reference to entitlement authority as applied to the Senate
remains in current section 303(a)(4) of the Congressional Budget Act (2 USC
§634(a)(4)).
11. See §9.4, infra.
12. 157 CoNG. REc. H9 [Daily Ed.], 112th Cong. 1st Sess., Jan. 5, 2011 (H. Res. 5, sec.
3(a)(2)); 155 CONG. REC. 9, 111th Cong. 1st Sess., Jan. 6, 2009 (H. Res. 5, sec. 3(a)2));
153 CoNG. REc. 19, 110th Cong. 1st Sess., Jan. 4, 2007 (H. Res. 6, sec. 511(a)(2)); 151
CONG. REC. 44, 109th Cong. 1st Sess., Jan. 4, 2005 (H. Res. 5, sec. 3(a)(2)); 149 CONG.
REc. 10, 108th Cong. 1st Sess., Jan. 7, 2003 (H. Res. 5, sec. 3(a)(2)); 147 CoNG. REC.
24, 107th Cong. 1st Sess., Jan. 3, 2001 (H. Res. 5, sec. 3(b)(2)); 145 CONG. REC. 47,
106th Cong. 1st Sess., Jan. 6, 1999 (H. Res. 5, sec. 2(a)(3)).
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providing discretionary new budget authority that first becomes available in
the first or second year after the budget year (so-called “out-year” spending).
It also does not apply to bills or joint resolutions increasing or decreasing
revenues in any fiscal year after the fiscal year to which the budget resolu-
tion applies.(D

Furthermore, after May 15, it is not applicable to any general appropria-
tion bill or amendment. This exception allows the House to begin work on
the annual general appropriation bills after May 15 even if Congress has,
at that time, failed to agree to a concurrent resolution on the budget.

Finally, under the terms of section 303, the point of order does not apply
to any bills or joint resolutions not reported by committee. However, Rule
XXI clause 8@ provides that all points of order under title III of the Con-
gressional Budget Act (including section 303(a)) apply to unreported meas-
ures, effectively negating this exception in section 303(b). Previously, the
point of order under section 303(a) of the Budget Act did not lie against con-
sideration of an unreported measure,® although a point of order did lie
against an amendment to an unreported measure.

Unlike appropriations, mere authorizations do not obligate funds to be
drawn from the United States Treasury, and as such they do not engage
section 303(a).®

Applicability to Amendments

§ 9.1 Section 303(a)(1) of the Congressional Budget Act() prohibits
consideration of an amendment granting new budget authority for
a fiscal year for which the first budget resolution® has not been
adopted by both Houses.

On Aug. 1, 1984,3 the following took place:

[y

. See §9.8, infra.

. House Rules and Manual §1068c (2011). This clause was first adopted at the beginning
of the 110th Congress.

. See 141 CoNG. REc. 8491, 104th Cong. 1st Sess., Mar. 21, 1995.

. See §9.6, infra.

. See §§9.2, 9.3, infra.

. 2 USC §634(a)1).

. As noted in Section 1, the reforms to the Congressional Budget Act made by Gramm-
Rudman-Hollings eliminated the requirement of a first and second budget resolution
for a given fiscal year. Section 303(a) now applies to the one (and only) budget resolu-
tion required by the Budget Act.

3. 130 Cona. REc. 21870, 21871, 98th Cong. 2d Sess.
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AMENDMENT OFFERED BY MR. DAVIS

Mr. [Robert] DAVIS [of Michigan]. Mr. Chairman, I offer an amendment.
The CHAIRMAN.® Was the amendment printed in the RECORD?

Mr. DAVIS. Yes, Mr. Chairman; it was.

The Clerk read as follows:

Amendment offered by Mr. DAvIS: Page 3, after line 16, insert the following:

For establishing and operating an Indian and Rural Youth Emphasis training center
at Newberry, Michigan, as authorized by section 427 of the Job Training Partnership
Act, $4,750,000, in addition to amounts otherwise provided herein.

Mr. [Silvio] CONTE [of Massachusetts]. Mr. Chairman, I reserve a point of order on
the amendment offered by the gentleman from Michigan. . . .

POINT OF ORDER

Mr. CONTE. Mr. Chairman, I rise to pursue my point of order.

The CHAIRMAN. The gentleman will state it.

Mr. CONTE. Mr. Chairman, let me say at the outset that I regret that I have to raise
this point of order against my good friend from Michigan, but there are only a couple
of berries left in the basket, and JOHN ERLENBORN took those berries out.

Mr. Chairman, I make the point that the amendment violates section 303A of the Con-
gressional Budget Act of 1974, which sets forth in section 1007 of the House Manual,
which provides that it shall not be in order in the House of Representatives to consider
any bill or resolution or amendment thereto which provides new budget authority for the
ﬁscaldyear until the first concurrent resolution on the budget for such a year has been
agreed to.

The amendment provides new budget authority for the 1985 fiscal year. A concurrent
resolution on the budget for the 1985 fiscal year has not been agreed to. Therefore, the
amendment is not in order.

The CHAIRMAN [Mr. FuQUA]. Does the gentleman from Michigan desire to be heard?

The Chair is prepared to rule that the amendment is out of order under section 303
of the Budget Act. It does grant new budget authority for a fiscal year for which the
first concurrent budget resolution, [sic] has not been adopted, and therefore the amend-
ment is out of order.

Mere Authorizations

§ 9.2 The chairman of the Committee of the Whole overruled points
of order under sections 402(a), 303(a)(1), 303(a)(2), 303(a)(4), and
401(c)(2) of the Congressional Budget Act() against an amendment,
offered to an omnibus social services and education authorization
bill reported from the Committee on Education and Labor, pro-
viding authorization for payments to the states for immigrant chil-
dren’s education but ratably reducing the allocation to each state

4. Don Fuqua (FL).
1. 2 USC §§652, 634(a)(1), 634(a)(2), 634(a)(4), 651(c)(2). Sections 402 and 401 of the Con-

gressional Budget Act have undergone substantial revisions since this precedent. See
§ 1, supra, and §§ 12-14, infra.
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if sums actually appropriated are insufficient to fully pay for the
entitlement.

On Sept. 13, 1983, a point of order having several bases within the Con-
gressional Budget Act was raised against an amendment and overruled on
the basis that the amendment in question merely authorized, but did not
actually appropriate, certain amounts of budget authority.

AMENDMENT OFFERED BY MR. WRIGHT

Mr. [James] WRIGHT [of Texas]. Mr. Chairman, I offer an amendment.
The Clerk read as follows:

Amendment offered by Mr. WRIGHT: Add at the end of the bill the following new
title:

TITLE V—SPECIAL IMPACT AID FOR IMMIGRANT CHILDREN EDUCATION

SEc. 501. This title may be cited as the “Emergency Immigrant Education Act of
1983”.

DEFINITIONS

SEC. 502. As used in this title—

(1) The term “immigrant children” means children who were not born in a State and
who have been attending schools in any one or more States for less than three com-
plete academic years.

(2) The terms “elementary school”, “local educational agency”, “secondary school”,
“State”, and “State educational agency” have the meanings given such terms under sec-
tion 198(a) of the Elementary and Secondary Education Act of 1965.

(3) The term “elementary or secondary nonpublic schools” means schools which com-
ply with the applicable compulsory attendance laws of the State and which are exempt
from taxation under section 501(c)(3) of the Internal Revenue Code of 1954.

(4) The term “Secretary” means the Secretary of Education.

AUTHORIZATIONS AND ALLOCATION OF APPROPRIATIONS

SEC. 503. (a) There are authorized to be appropriated for each of the fiscal years
1984, 1985, and 1986, such sums as may be necessary to make payments to which
State educational agencies are entitled under this title and payments for administra-
tion under section 504.

(b)(1) If the sums appropriated for any fiscal year to make payments to States under
this title are not sufficient to pay in full the sum of the amounts which State edu-
cational agencies are entitled to receive under this title for such year, the allocations
to State educational agencies shall be ratably reduced to the extent necessary to bring
the aggregate of such allocations within the limits of the amounts so appropriated.

(2) In the vent [sic] that funds become available for making payments under this
title for any period after allocations have been made under paragaph [sic] (1) of this
subsection for such period, the amounts reduced under such paragraph shall be in-
creased on the same basis as they were reduced.

2. 129 CoNG. REcC. 23881-84, 98th Cong. 1st Sess.
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STATE ADMINISTRATIVE COSTS

SEC. 504. The Secretary is authorized to pay to each State educational agency
amounts equal to the amounts expended by it for the proper and efficient administra-
tion of its functions under this title, except that the total of such payments for any
period shall not exceed 1.5 per centum of the amounts which that State educational
agency is entitled to receive for that period under this title.

WITHHOLDING

SEC. 505. Whenever the Secretary, after reasonable notice and opportunity for a
hearing to any State educational agency, finds that there is a failure to meet the re-
quirements of any provision of this title, the Secretary shall notify that agency that
further payments will not be made to the agency under such title, or in the discretion
of the Secretary, that the State educational agency shall not make further payments
under such title to specified local educational agencies whose actions cause or are in-
volved in such failure until the Secretary is satisfied that there is no longer any such
failure to comply. Until the Secretary is so satisfied, no further payments shall be
made to the State educational agency under such title, or payment by the State edu-
cational agency under such title shall be limited to local educational agencies whose
actions did not cause or were not involved in the failure, as the case may be.

STATE ENTITLEMENTS

SEC. 506. (a) The Secretary shall, in accordance with the provisions of this section,
make payments to State educational agencies for each of the fiscal years 1984, 1985,
and 1986 for the purpose set forth in section 507.

(b)(1) Except as provided in paragraph (3) and in subsections (¢) and (d) of this sec-
tion, the amount of the grant to which a State educational agency is entitled under
this title shall be equal to the product of (A) the number of immigrant children en-
rolled during such fiscal year in elementary and secondary public schools under the
jurisdiction of each local educational agency described under paragraph (2) within that
State, and in any elementary or secondary nonpublic school within the district served
by each such local educational agency, multiplied by (B) $500.

(2) The local educational agencies referred to in paragraph (1) are those local edu-
cational agencies in which the sum of the number of immigrant children who are en-
rolled in elementary or secondary public schools under the jurisdiction of such agen-
cies, and in elementary or secondary nonpublic schools within the districts served by
such agencies, during the fiscal year for which the payments are to be made under
this title, is equal to—

(A) at least 500; or

(B) at least 5 per centum of the total number of students enrolled in such public
or nonpublic schools during such fiscal year; whichever number is less. . . .

PAYMENTS

SEC. 509. (a) Except as provided in section 503(b), the Secretary shall pay to each
State educational agency having an application approved under section 508 the amount
which that State is entitled to receive under this title. . . .

POINT OF ORDER

Mr. [John] ERLENBORN |[of Illinois]. Mr. Chairman, I make a point of order against
the amendment.
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The CHAIRMAN.® The gentleman from Illinois (Mr. ERLENBORN) will state his point
of order.

O 1640

Mr. ERLENBORN. Mr. Chairman, I make the point of order against the pending
amendment on the grounds that section 503 of the pending amendment violates section
402(a) and 303(a)(1) and (2).

In addition, Mr. Chairman, I make a point of order against the amendment in that
section 503(b)(1) violates sections 303(a)(4) and 401(c)(2) of the Budget Control Act.

Now, Mr. Chairman, section 303(a) of the Budget Control Act states that it shall not
be in order in either the House of Representatives or the Senate to consider any bill or
resolution or amendment thereto which provides: First, new budget authority for a fiscal
year; or second, an increase or decrease in revenues to become effective during a fiscal
year.

Mr. Chairman, 503(a) of the pending amendment creates new budget authority in that
it states that there are authorized to be appropriated for each of the fiscal years 1984,
1985, and 1986 such sums as may be necessary to make payments to which State edu-
cational agencies are entitled under this title and payments for administration under sec-
tion 504.

Mr. Chairman, the effect of section 503(b)(1) and later provisions of this amendment,
the amendment providing for $500 per pupil entitlement under this bill for this new im-
pact act program to be funded jointly from 503(a), which is the direct budget authority,
and 503(b)(1) which authorizes transfers from other existing budget authority, violates
401(c)(2) in that it creates new entitlement authority.

For these reasons I believe that the pending amendment violates these provisions of
the Budget Act and is subject to this point of order.

The CHAIRMAN. Does the gentleman from Texas (Mr. WRIGHT) wish to be heard on
the point of order?

Mr. WRIGHT. Yes, Mr. Chairman, I would like to be heard.

As T understand the gentleman’s point of order, he argues that this amendment would
not be in order because it would create a new entitlement and because it would be con-
trary to and excessive of the budget resolution.

With respect to the latter, I should simply point out that this does not create any enti-
tlement which would be triggered absent an appropriation. There would have to be an
appropriation in order for these moneys to be made available to the school districts which
the amendment would make eligible for said moneys.

503(a), Subsection b, provides that to the extent the Congress should fail to appro-
priate adequate funds, there would be a rateable reduction to each of the States other-
wise made eligible.

In other words, by its own provisions it contains a means of restraining the entitle-
ment that otherwise would be created within the amounts that are appropriated by Con-
gress.

Nothing thus far has been appropriated. This is simply an authorizing proposal. It is
no more violative of the provisions cited by the distinguished gentleman from Illinois
than are other provisions already adopted in this legislation in title IV in that they also
create, just as this new title would create, an additional eligibility for Federal assistance.

3. David Bonior (MI).
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Inasmuch as the Supreme Court has ruled that it is the responsibility, under the Con-
stitution, of every school district to provide educational opportunity for all of the children
residing within that district, whether legally or not, then quite clearly, it falls within the
responsibility of the Federal Government to be able, if the Congress in its wisdom so
determines, to provide assistance to those school districts upon whom this burden has
been imposed by decree of the Supreme Court.

The CHAIRMAN. Does the gentleman from Kentucky (Mr. PERKINS) desire to be heard
on the point of order?

Mr. [Carl] PERKINS [of Kentucky]. I do, Mr. Chairman.

Mr. Chairman, I concur in the argument made by the gentleman from Texas that the
amendment is germane. It is not an entitlement. This amendment creates no entitle-
ments. The program is purely an authorization of appropriations. All grants are subject
to reduction if appropriations are not sufficient.

There is nothing here that is nongermane about this amendment. The amendment is
germane.

Mr. ERLENBORN. Mr. Chairman, I would submit, respectfully, that the arguments
of the gentleman from Texas and the gentleman from Kentucky neither of them ad-
dressed the issue of violation of section 303(a) of the Budget Control Act which prohibits
the consideration of bills or amendments creating new budget authority until the first
concurrent resolution on the budget® for such year has been agreed to, pursuant to sec-
tion 301.

And the provisions of this amendment create new budget authority for fiscal years
1984, 1985, and 1986.

I might also state in support of my point of order, Mr. Chairman, that the amendment
may well also—depending upon the interpretation of the Parliamentarian—violate sec-
tion 402(a) of the Budget Control Act, which prohibits the consideration of bills or resolu-
tions creating new budget authority unless they are reported before May 15.

Now, I submit that this bill was not reported before May 15.

hT}tl)eﬁe is a waiver for the bill, but there is no waiver in the rule for amendments to
the bill.

Now it could be argued, Mr. Chairman, that because the rule does not prohibit the
consideliation of an amendment, but only bills and resolutions, that therefore this does
not apply.

I would submit, however, that if this amendment is adopted, we will then, in further
consideration of the bill, be considering a bill which at that time after the adoption of
this amendment would contain new budget authority that had not been reported in the
bﬂ& before May 15. So that is one additional reason for the sustaining of my point of
order.

Mr. WRIGHT. Mr. Chairman, very briefly I would like to be heard. In the first place,
it is my distinct impression, and I believe would be confirmed by a reading of the act,
that section 402(a) of the Budget Act does not apply to amendments, but only to bills.

Second, that a waiver of that section has been obtained with respect to this bill.

O 1650

Third, that the language proposed in this amendment provides nothing by way of edu-
cational spending authorization beyond that which already has been done in the bill itself

4. As noted in Section 1, the reforms to the Congressional Budget Act made by Gramm-
Rudman-Hollings eliminated the requirement of a first and second budget resolution
for a given fiscal year. Section 303(a) now applies to the one (and only) budget resolu-
tion required by the Budget Act.
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and that inasmuch as this bill is permitted to come before the House and is being consid-
ered by the House under a waiver of section 402(a), and since section 402(a) has no appli-
cation whatsoever, by its own terms, to an amendment per se, then the amendment is
germane and the amendment would be in order.

The CHAIRMAN. The Chair is prepared to rule.

On the first question that the gentleman from Illinois raised with respect to the
amendment, an amendment is not covered by the May 15 reporting deadline in section
402(a) of the Budget Act and, therefore, that point of order is not sustained.

With regard to the issue of bud%et authority, the Chair would rule that the amend-
ment contemplates that budget authority would rest in an appropriations bill. This is an
authorization proposal that is being put forth by the gentleman from Texas.

Now, with respect to the third question that was raised by the gentleman from Illinois
on the (%uestion of an entitlement, the Chair will read the Congressional Budget Act defi-
nition of “entitlement,” in section 401(c)(2)(C) of that act, and I quote:

. . . to make payments (including loans and grants), the budget authority for which
is not provided for in advance by appropriation Acts, to any person or government if,
under the provisions of the law containing such authority, the United States is obli-
gated to make such payments. . . .

Now, the Chair would point out that in section 503(b)(1) of the amendment by the gen-
tleman from Texas, language pertaining to ratable reduction is being offered by the gen-
tleman from Texas, which negates the entitlement features which the gentleman from
Illinois alludes to by giving discretion to the Appropriation Committee and, therefore, the
Chair would rule that indeed it does not constitute an advance entitlement that the gen-
tleman referred to. The point of order is overruled.

§ 9.3 An amendment establishing a new executive position to be
compensated at a statutorily specified level but also making such
salary subject to the availability of appropriations does not pro-
vide new entitlement authority for the ensuing fiscal year prior to
the adoption of a concurrent resolution on the budget for that fis-
cal year in violation of section 303(a) of the Congressional Budget
Act® and a point of order raised on that basis was overruled.

On Mar. 26, 1992,® a section 303(a) point of order was raised against
an amendment and was overruled:

AMENDMENT OFFERED BY MR. GRADISON

Mr. [Willis] GRADISON [of Ohio]. Mr. Chairman, I offer an amendment, which was
printed in the RECORD beginning on page H1698.
The Clerk read as follows:

Amendment offered by Mr. GRADISON:

—Page 233, beginning on line 6, strike out all of Section 439 through page 251, line
15 and insert the following new section.

SEC. 439. STUDENT LOAN MARKETING ASSOCIATION FINANCIAL SAFETY AND SOUNDNESS.
(a) SHORT TITLE.—This section may be cited as the ‘‘Government-Sponsored Education
Association Financial Safety and Soundness Act of 1992, . . .

1. 2 USC §634(a).
2. 138 ConG. REcC. 7195, 7197, 7202, 7203, 102d Cong. 2d Sess.
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(c) DEFINITIONS.—For purposes of this Act:

(1) COMPENSATION.—The term ‘‘compensation’ means any payment of money or the pro-
vision of any other thing of current or potential value in connection with employ-
ment. . . .

(d) ESTABLISHMENT OF OFFICE OF SLMA MARKET EXAMINATION AND OVER-
SIGHT.—Effective January 1, 1993, there shall be established in the Department of Treas-
ury the Office of SLM Market Examination and Oversight, which shall be an office within
the Department.

(e) DIRECTOR.—The Office shall be under the management of a full-time Director, who
shall be selected by and report to the Secretary. An individual may not be selected as
Director if the individual has served as an executive officer of the Association at any
time during the 5-year period ending upon the selection of such individual. . . .

(h) FUNDING.—

(1) ASSESSMENTS AND FEES.—The Director may establish and collect from the Associa-
tion such assessments, fees, and other charges that the Director considers necessary so
that the amount collected is an amount sufficient to provide for reasonable costs and ex-
penses of the Office of SLMA Market Examination and Oversight, including the expenses
of any examinations under subsection (z).

(2) FUND.—There is established in the Treasury of the United States a fund to be known
as the SLMA Market Examination and Oversight Fund. Any assessments, fees, and
charges collected pursuant to paragraph (1) shall be deposited in the Fund. Amounts in
the Fund shall be available, to the extent provided in appropriations Acts—

(A) to carry out the responsibilities of the Director relating to the Association; and

(B) for necessary administrative and nonadministrative expenses of the Office to carry
out the purposes of this Act. . . .

(n) AMENDMENTS TO TITLE 5, UNITED STATES CODE.—

(1) DIRECTOR AT LEVEL II OF EXECUTIVE SCHEDULE.—Section 5313 of title 5, United
States Code, is amended by inserting at the end the following new item: ‘‘Director of the
Office of SIMA Market Examination and oversight, Department of Treasury.” .

(2) DEFINITION OF AGENCY.—Section 3132(a)(1)(D) of title 5, United States Code, is
amended by inserting ‘‘the Office of SIMA Market Examination and Oversight of the De-
partment of Treasury,” after “Farm Credit Administration,”. . . .

POINT OF ORDER

Mr. [Jack] REED [of Rhode Island]. Mr. Chairman, I rise to a point of order.

The CHAIRMAN.® The gentleman will state his point of order.

Mr. REED. Mr. Chairman, under section 303(a) of the Congressional Budget Act, it
is not in order to consider any amendment which creates new entitlement authority or
direct spending authority first effective in a fiscal year prior to the adoption of the budget
resolution for that fiscal year.

The instant amendment creates new spending authority first effective in fiscal year
1993 by establishing a new executive level salaried position for the Director of the Office
of SLMA Market Examination and Oversight, Department of the Treasury. This position
would not be specifically subject to the availability of appropriations.

The fact that the amendment establishes a fund to finance costs under the amendment
does not defeat the fact that the Director’s salary is not specifically subject to the avail-
ability of appropriated funds.

Deschler’s Procedure, chapter 13, section 14.5 states that “a provision amending title
5 of the United States Code to provide that certain federal employees ‘shall be paid’”
specific compensation constitutes new entitlement authority within the definition of sec-
tion 401(c)(2)(C) of the Budget Act.

Subchapter II of chapter 53, title 5, United States Code, sets forth executive schedule
pay rates as minimum fixed rates of pay for designated officers listed in the subchapter
which are not specifically subject to appropriations.

As such, the amendment creates new entitlement authority first effective in fiscal year
1993.

3. Donald Pease (OH).
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Since Congress has yet to agree to the budget resolution for fiscal year 1993, the
amendment violates section 303(a) of the Budget Act.

Mr. Chairman, I insist on my point of order.

The CHAIRMAN. Does the gentleman from Ohio [Mr. GRADISON] wish to be heard on
the point of order?

Mr. GRADISON. Mr. Chairman, the definition of “new spending authority” contained
in the Budget Act refers to budget authority not provided for in advance by appropriation
acts. This amendment before us, the one we are debating specifically states the following:

Sallie Mae is required to pay assessments to cover all reasonable costs of the Office
created by this amendment. These expenses include administrative costs. Thus no addi-
tional Government spending will be occasioned by this amendment.

All expenses of the Office created by this amendment, Mr. Chairman, are explicitly
subject to prior appropriations. Thus the definition of new spending authority clearly
does not apply.

In addition, Mr. Chairman, identical language was included in H.R. 2900, which was
passed by the House last year. That bill did not result in a point of order and both CBO
and OMB have indicated that in their opinion, the bill does not result in direct spending.

Mr. Chairman, CBO has reviewed this amendment and determined that it does not
contain any new entitlement authority or direct spending.

In conclusion, Mr. Chairman, the entity which will pay the cost of this position and
of all other costs under this amendment is a private entity. Thus it cannot be said that
Federal funds will be used to pay for this amendment, which in any event is subject to
appropriations.

The CHAIRMAN. Does the gentleman from Texas [Mr. PICKLE] wish to be heard on
the point of order?

Mr. [James] PICKLE [of Texas]. Mr. Chairman, I simply want to support the remarks
of the gentleman from Ohio [Mr. GRADISON] in his contention that it is not a new entitle-
ment. These funds clearly go into specific funds subject to appropriations, and I support
the position that the gentleman from Ohio has advocated.

To me, this is clearly not an entitlement and, therefore, we should proceed and rule
that the point of order is not well taken.

The CHAIRMAN. Does the gentleman from Rhode Island [Mr. REED] wish to be heard
further on the point of order?

Mr. REED. Mr. Chairman, I have just two points: First, the point turns upon the issue
of whether there is specific authorization in the trust fund to pay the director’s salary.
I do not believe that is the case. We would be obligated, the Federal Government, to pay
his salary regardless of how much money is in that trust fund.

The second issue is one in which the CBO’s role is not really pertinent. The question
is whether or not we have passed a budget resolution. Clearly we have not. And this
would constitute new authorization prior to passing that resolution.

0O 1420

The CHAIRMAN. Is there further debate on the point of order?

Mr. GRADISON. Very briefly, Mr. Chairman.

The CHAIRMAN. The Chair recognizes the gentleman from Ohio.

Mr. GRADISON. Mr. Chairman, my basic argument is, if there is no appropriation,
there is no spending. All this amendment does on the point that we are discussing is
to indicate what the salary level would be if an appropriation is later provided.
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The CHAIRMAN (Mr. PEASE). If there is no further debate, the Chair is prepared to
rule on the point of order.

The offeror of the amendment has made it clear to the Chair that the language of the
amendment in creation of this position or at least the payment of the salary of the person
holding the position would be subject to appropriation as an administrative or non-
administrative expense, and no payment would occur absent an appropriation. That being
the case, the Chair is of the opinion that there would not be a violation of the Budget
Act. The point of order is overruled.

Waivers

§ 9.4 Where points of order against consideration of a bill have been
waived under section 303 of the Congressional Budget Act() to
permit consideration prior to the first concurrent resolution on
the budget,® that waiver does not permit consideration of amend-
ments increasing the budget authority in the bill, because section
303 separately precludes consideration of amendments providing
new budget authority in advance of the budget resolution.®

On July 17, 1985, an amendment contained in a motion to recommit
was ruled out of order.

POINTS OF ORDER

The CHAIRMAN.® Does the gentleman from California [Mr. EDWARDS] insist on his
point of order?

Mr. [Don] EDWARDS of California. Mr. Chairman, did the gentleman from Florida
[Mr. YOUNG] withdraw his amendment?

Mr. [Bill] YOUNG of Florida. Mr. Chairman, I did not withdraw the amendment, no.

Mr. EDWARDS of California. Mr. Chairman, it was my understanding there was a
commitment made to withdraw the amendment. If that is not true, I insist on my point
of order, Mr. Chairman.

The CHAIRMAN. The gentleman from California [Mr. EDWARDS] will state his point
of order.

1. 2 USC §634.

2. As noted in Section 1, the reforms to the Congressional Budget Act made by Gramm-
Rudman-Hollings eliminated the requirement of a first and second budget resolution
for a given fiscal year. Section 303(a) now applies to the one (and only) budget resolu-
tion required by the Budget Act.

3. As the proceedings here indicate, a waiver of section 303 for consideration of the bill
operates differently from a waiver of Rule XXI clause 2 for unauthorized appropria-
tions. In the latter case, the waiver permits amendments to increase the unauthorized
amount that has been permitted to remain. Section 303, however, separately prohibits
amendments increasing budget authority in the bill. For more on Rule XXI clause 2,
see House Rules and Manual §§1036-1063b (2011).

131 CoNG. REC. 19435, 99th Cong. 1st Sess.
George Brown (CA).

A
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Mr. EDWARDS of California. Mr. Chairman, the amendment violates clause 2 of
House rule XXI, which provides no appropriation shall be reported in any general appro-
priation bill for any expenditure not previously authorized by law.

The CHAIRMAN. Does the gentleman from Iowa [Mr. SMITH] desire to press his point
of order?

Mr. [Neal] SMITH of Iowa. I do, Mr. Chairman. I have a different point of order.

The CHAIRMAN. The gentleman will state it.

Mr. SMITH of Iowa. I am very reluctant to make a point of order, but I feel I have
to in this case.

It would add budget authority for fiscal year 1986. The waiver of the points of order
against the provisions in the bill did not waive points of order against amendments.
Therefore, an amendment to add money to the bill would not be in order.

I am very constrained to do that, but if I do not do that in this case, I know there
will be a lot of amendments all over the place.

The CHAIRMAN. Does the gentleman from Florida [Mr. YOUNG] wish to be heard on
the point of order?

Mr. YOUNG of Florida. Mr. Chairman, I do.

Regarding the point made by our colleague, the gentleman from California [Mr. ED-
WARDS], that it is an unauthorized item, this paragraph in question is not authorized
but it is protected by the rule. It is well established under the precedents of the House
that where an unauthorized appropriation is permitted to remain in the bill by waiver
of points of order, that appropriation may be amended to increase the sum, provided the
amendment does not add unauthorized items.

My amendment does exactly that, and I believe that that point of order should be over-
ruled.

On the point of my friend and colleague from Iowa [Mr. SMITH], dealing with the Budg-
et Act, again, Mr. Chairman, I suggest that the point of order is not well taken. The
purpose of House Resolution 221, the rule covering points of order against the Budget
Act, is to allow an appropriations bill to be considered on the House floor before the first
concurrent budget resolution has been approved by Congress. And since consideration of
an appropriations bill on the House floor generally does not require a rule and does not
limit amendments, interpretation of this language should follow usual House procedures
and allow amendments to appropriation bills whether the amendment would increase or
decrease an uncertain budget ceiling.

Therefore, the point of order I think should be overruled. I make the point again that
the first budget resolution is still pending, it has still not been finalized by the Congress.

Second, on the same point, Mr. Chairman, House Resolution 221, the rule covering
points of order against the Budget Act, provides that all points of order for failure to
comply with the provisions of section 303(a) of the Congressional Budget Act of 1974,
Public Law 93-344, are hereby waived. Section 303(a) of the Budget Act states that “it
shall not be in order in either the House of Representatives or the Senate to consider
any bill or resolution (or amendment thereto) * * *” Since House Resolution 221 does
not specifically limit amendments and since it is to be read in conjunction with section
303(a), my amendment offered during consideration of a general appropriations bill that
was reported by the Appropriations Committee prior to July 12, 1985, should be allowed
and the point of order overruled.

The CHAIRMAN (Mr. BROWN of California). If no one else wishes to be heard on the
point of order, the Chair is prepared to rule.
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With regard to the point of order raised by the gentleman from California [Mr. ED-
WARDS], as to appropriation without authorization, the Chair is constrained to overrule
that point of order on the grounds that a waiver has been provided in the rule against
the amount in the bill, and the amendment merely increases that amount without an
earmarking for an unauthorized purpose.

With regard to the point of order made by the gentleman from Iowa [Mr. SMITH] as
to whether it has not been waived by the rule, the Chair is constrained to uphold that
point of order on the grounds that, while consideration of the bill itself has in House
Resolution 221 received a waiver from section 303(a) of the Budget Act, that does not
apply to amendments adding new budget authority to the bill and the Chair, therefore,
sustains the point of order.

Amendments Increasing or Decreasing Revenues

§ 9.5 An amendment imposing a fee on electric utilities for each kilo-
watt hour of electric energy generated was held to constitute a
“revenue” provision under section 303(a)(3) of the Congressional
Budget Act() which prohibits consideration of measures increas-
ing or decreasing revenues that become effective prior to adoption
of the budget resolution for that year.

On July 23, 1985, an amendment was ruled out of order on a section
303(a) point of order on the basis that the amendment increased revenue:

AMENDMENT OFFERED BY MR. CONTE

Mr. [Silvio] CONTE [of Massachusetts]. Mr. Chairman, I offer an amendment.
The Clerk read as follows:

Amendment offered by Mr. CONTE: Page 113, after line 13, insert the following new
title:
TITLE II—ACID DEPOSITION CONTROL

SECTION 1. SHORT TITLE.

This title may be cited as the ‘“Water Quality Improvement and Acid Deposition Reduc-
tion Act of 1985
SEC. 2. PURPOSE.

The purpose of this Act is to improve water quality, protect human health and preserve
aquatic resources in the United States by reducing the threat of acid deposition.

Subtitle I—Acid Deposition Control and Assistance Program

SEC. 101. AMENDMENT OF CLEAN AIR ACT.
Title I of the Clean Air Act is amended by adding the following new part at the end
thereof:

“PART E—ACID DEPOSITION CONTROL

“Subpart 1—General Provisions

“SEC. 181. PURPOSE OF PART.
“The purpose of this part is to decrease sulfur dioxide emissions in the 48 contiguous
States by requiring certain electric utility plants and other sources to reduce their rates

1. 2 USC §634(a)(3).
2. 131 CoNG. REC. 20041, 20044, 20045, 20050-52, 99th Cong. 1st Sess.
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of sulfur dioxide emissions. The reduced rates shall be rates which (if achieved by those
sources in the emissions baseline year) would have resulted in total emissions from such
sources 12,000,000 tons below the actual total of sulfur dioxide which those sources emit-
ted in the emissions baseline year. The reduction is to be achieved within 10 years after
the date of the enactment of this part. Such reduction shall be achieved through—

‘(1) a program under subpart 2 consisting of direct federally mandated emission limita-
tions for 50 of the largest emitters of sulfur dioxide; and

“(2) a program under subpart 3 consisting of State plans to provide for such reductions
in the emission rates of other existing sources as may be necessary to achieve the re-
maining portion of such 12,000,000 ton reduction.
90 percent of the capital costs of continuous emission control technology used for the
purpose of the program under subpart 1 shall be funded through a fee on the generation
of electric energy as provided in subpart 4. Such fee shall also be used to provide revenue
to the States to carry out the program under subpart 2.
“SEC. 182. CERTAIN ACTIVITIES NOT AFFECTED. . . .

“Subpart 4—Acid Deposition Control Fund

“SEC. 196. ESTABLISHMENT OF FUND.

‘‘(a) ESTABLISHMENT.—There is established in the Treasury of the United States a trust
fund to be known as the ‘Acid Deposition Control Fund’ (hereinafter in this subpart re-
ferred to as the ‘Fund’), consisting of such amounts as may be transferred to such Fund
as provided in this section.

““(b) CREDITS.—There are hereby credited, out of any money in the Treasury not other-
wise appropriated, to the Fund amounts determined by the Secretary of the Treasury
(hereinafter in this title referred to as the ‘Secretary’) to be equivalent to the amount
received in the Treasury under section 196. . . .

“SEC. 197. FEES.

‘‘(a) IMPOSITION OF FEE.—Under regulations promulgated by the Administrator, there
shall be imposed a fee for each kilowatt hour of electric energy generated in the contig-
uous 48 States by an electric utility and for each kilowatt hour of electric energy im-
ported into the contiguous 48 States.

““(b) AMOUNT OF FEE.—The fee shall be applied during each calendar quarter at a rate
per kilowatt hour which is equal to 1.5 mill multiplied by the inflation adjustment for
the calendar quarter in which the electric energy is generated or imported. The inflation
adjustment for a calendar quarter is the percentage by which—

‘(1) the implicit price deflator for the gross national product for the second preceding
calendar quarter, exceeds

*“(2) such deflator for the calendar quarter ending on December 31 of the year in which
this part is enacted.

For the purposes of this subsection, the first revision of the price deflator shall be used.

““(c) NUCLEAR AND HYDROELECTRIC POWER.—

‘(1) EXEMPTION.—The fee imposed under this section shall not apply to any electric en-
ergy (including imported electric energy) which is generated by nuclear or hydroelectric
power. . . .

‘“(h) EFFECTIVE DATE; TERMINATION.—The fees imposed under this section shall take ef-
fect with respect to electric energy generated or imported after December 31 of the year
in which this part is enacted. The fee shall cease to apply on December 31 of the first
yvear which ends more than 10 years after such enactment.

“Subpart 4—Accelerated Research on Cleaner Burning Industrial Processes . . .

The CHAIRMAN.® Does the gentleman from Kentucky [Mr. SNYDER] insist on his

point of order?

Mr. [Marion] SNYDER [of Kentucky]. Mr. Chairman, I do insist on the point of order

and I would like to be heard on it.
The CHAIRMAN. The gentleman will state his point of order.

POINT OF ORDER

Mr. SNYDER. Mr. Chairman, the amendment is subject to a point of order on two
grounds. First it is in violation of House rule XVI which states that “No motion or propo-
sition on a subgect different from that under consideration shall be admitted under color

of amendment.
2. Harry Reid (NV).
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The amendment which the gentleman offers is not germane. It is, with minor changes,
substantially that embodied in H.R. 1030, which the gentleman introduced on February
7, 1985. The purpose of that bill was to decrease sulphur dioxide emissions by requiring
certain electric utilities plants and other sources to reduce their rates of emissions. Since
the bill made extensive amendments to the Clean Air Act, it was referred solely to the
Committee on Energy and Commerce, who have jurisdiction of this matter.

Today we have almost identical provisions before us embodied in Mr. CONTE’S amend-
ment which are far beyond the scope of the bill we are now considering, H.R. 8, and
deal with the subject properly within the jurisdiction of another committee, that is, the
Committee on Energy and Commerce.

The scope of H.R. 8 is limited to the Clean Water Act and does not include extensive
amendments to the Clean Air Act as the gentleman has proposed.

The gentleman’s amendment would set air emission standards for certain electric utili-
ties and other sources and would set up a financing mechanism to fund the program.
According to subpart 4 of the amendment, a fund would be established to pay for the
owner operators’ capital costs to install appropriate air emission equipment required
under the amendment.

Mr. Chairman, therein lies the other problem making this subject to a point of order.
It is in violation of section 303 of the Budget Act since it increases revenues before the
first Budget Act® has been enacted. As we know, we do not have the first Budget Act
enacted at this time.

So for those two reasons, Mr. Chairman, I strongly suggest that it is subject to a point
of order.

I might say, too, Mr. Chairman, as an aside that having looked at the New York
Times, when the gentleman from Massachusetts says that the Public Works Com-
mittee—on last Sunday—mnever says “no” to anything, our leadership; today we are say-
ing no to this.

The CHAIRMAN. Does the gentleman from Massachusetts [Mr. CONTE] want to be
heard on the point of order?

Mr. CONTE. Yes, Mr. Chairman.

The CHAIRMAN. The gentleman from Massachusetts is recognized.

Mr. CONTE. Mr. Chairman, it is very difficult to refute that scholarly legal opinion
offered by the jurist from Kentucky. But I will do my humble best.

Mr. Chairman, the amendment I feel is germane to the committee amendment. It deals
with the same subject matter as contained in the bill.

For example, the committee amendment includes a program to address the acidifica-
tion of this Nation’s lakes. If implemented, this amendment would accomplish the same
goal by controlling the source of this acidity. Also, the bill, as a whole, is concerned with
the protection and improvement of water quality in this country. And this amendment
directly addresses the protection of water quality by controlling acid rain.

For these reasons, the amendment is in order and germane to the bill. . . .

The CHAIRMAN (Mr. REID). It is the ruling of the Chair that the amendment changes
a law not amended in the pending bill and outside the jurisdiction of the reporting com-
mittee, and deals with the regulation of emissions not within the scope of the bill.

3. As the context here indicates, Rep. Snyder was most probably referring to the fact that

the first budget resolution had not been adopted at this time (not the first “Budget
Act,” as was stated).
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For that reason, the amendment is not germane.

As to the point of order under section 303(a) of the Budget Act, the amendment does
raise revenues through fees on electrical energy for fiscal year 1986, to be deposited in
the Treasury, and since Congress has not adopted a first budget resolution® for fiscal
year 1986, the Chair also sustains the point of order on that basis.

Unreported Bills and Amendments Thereto

§ 9.6 A motion to recommit proposing an amendment to replace one
revenue provision in the pending unreported bill() with another
such provision, thereby providing an “increase or decrease in rev-
enues” in the upcoming fiscal year before adoption of a concurrent
resolution on the budget for that year, was ruled out of order
under section 303(a) of the Congressional Budget Act (sustained by
tabling of the appeal).®

On July 24, 1998, the following occurred:

The SPEAKER pro tempore (Mr. [James] KOLBE [of Arizona]). Pursuant to House Res-
olution 509, the previous question is ordered on the bill, as amended.

The question is on the engrossment and third reading of the bill.

The bill was ordered to be engrossed and read a third time, and was read the third
time.

MOTION TO RECOMMIT OFFERED BY MR. BERRY

Mr. [Marion] BERRY [of Arkansas]. Mr. Speaker, I offer a motion to recommit.
The SPEAKER pro tempore. Is the gentleman from Arkansas opposed to the bill?
Mr. BERRY. Yes, Mr. Speaker, in its current form.

The SPEAKER pro tempore. The Clerk will report the motion to recommit.

The Clerk read as follows:

Mr. BERRY moves to recommit the bill H.R. 4250 to the Committee on Ways and
Means and to the Committee on Education and the Workforce with instructions to re-
port back the same to the House forthwith with the following amendments to the por-
tions of the same within their respective jurisdiction:

4. As noted in Section 1, the reforms to the Congressional Budget Act made by Gramm-
Rudman-Hollings eliminated the requirement of a first and second budget resolution
for a given fiscal year. Section 303(a) now applies to the one (and only) budget resolu-
tion required by the Budget Act.

1. Although section 303(b)(3) provides an exception to section 303(a) points of order for
unreported bills and joint resolutions, this exception has been superseded by Rule XXI
clause 8 (first adopted in the 110th Congress), which applies all points of order under
title III of the Congressional Budget Act to unreported measures. The precedent de-
scribed here occurred before this rules change, and while section 303(a) did not at that
time apply to unreported measures, it did apply to amendments thereto (such as those
contained in a motion to recommit).

2. 2 USC §634(a).

3. 144 Cona. REC. 17276-79, 105th Cong. 2d Sess.
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Page 38, beginning on line 9, strike “does not meet the plan’s requirements for med-
ical appropriateness or necessity” and insert “is not medically necessary and appro-
priate”.

Page 39, beginning on line 16, strike “does not meet the plan’s requirements for
medical appropriateness or necessity” and insert “is not medically necessary and appro-
priate”.

Page 48, beginning on line 17, strike “does not meet the plan’s requirements for
medical appropriateness or necessity” and insert “is not medically necessary and appro-
priate”.

Page 53, beginning on line 17, strike “meets, under the facts and circumstances at
the time of the determination, the plan’s requirement for medical appropriateness or
necessity” and insert “is, under the facts and circumstances at the time of the deter-
mination, medically necessary and appropriate”.

Page 60, line 17, strike all that follows the first period.

Page 60, after line 17, insert the following new subparagraph:

“(V) MEDICAL NECESSITY AND APPROPRIATENESS.—The term ‘medically necessary and
appropriate’ means, with respect to an item or service, an item or service determined
by the treating physician (who furnishes items and services under a contract or other
arrangement with the group health plan or with a health insurance issuer providing
health insurance coverage in connection with such a plan), after consultation with a
participant or beneficiary, to be required, according to generally accepted principles of
good medical practice, for the diagnosis or direct care and treatment of an illness or
injury of the participant or beneficiary.”.

Page 227, strike line 1 and all that follows through page 233, line 3, and insert the
following (and conform the table of contents accordingly):

Subtitle C—Deduction for Health Insurance Costs of Self-Employed Individuals

SEC. 3201. DEDUCTION FOR HEALTH INSURANCE COSTS OF SELF-EMPLOYED INDIVIDUALS.
(a) IN GENERAL.—The table contained in subparagraph (B) of section 162(1)(1) of the In-
ternal Revenue Code of 1986 is amended to read as follows:

In the case of taxable years The applicable
beginning in calendar year: percentage is:

1999, 2000, and 2001 ........cccceveeveeriereereeeeereerenee. 60 percent

2002 oo 70 percent

2003 or thereafter 100 percent.”

(b) EFFECTIVE DATE.—The amendment made by subsection (a) shall apply to taxable
years beginning after December 31, 1998.

Mr. BERRY (during the reading). Mr. Speaker, I ask unanimous consent that the mo-
tion to recommit be considered as read and printed in the RECORD.

The SPEAKER pro tempore. Is there objection to the request of the gentleman from
Arkansas?

Mr. [Dennis] HASTERT [of Illinois]. Mr. Speaker, I object.

The SPEAKER pro tempore. Objection is heard.

The Clerk will continue to read.

The Clerk continued reading the motion to recommit. . . .

POINT OF ORDER

The SPEAKER pro tempore (Mr. KOLBE). Does the gentleman from Illinois insist on
a point of order?
Mr. HASTERT. Mr. Speaker, I insist on a point of order.
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The SPEAKER pro tempore. The gentleman will state his point of order.

Mr. HASTERT. I yield to the gentleman from California (Mr. THOMAS).

The SPEAKER pro tempore. The Chair will recognize the gentleman from California
(Mr. THOMAS) on the point of order.

Mr. [William] THOMAS [of California]. Mr. Speaker, contained among the numerous
provisions in the motion to recommit is striking the medical savings accounts. Notwith-
standing the gentleman’s representation that this will save billions of dollars a year, the
Congressional Budget Office says that simply is not so. In fact, it will save less than
$1 billion a year. That is the point on which the point of order turns, because the gentle-
man’s addition of the acceleration of the self-employed deduction in fact scores more than
$1 billion and therefore is subject to a 303 Congressional Budget Act point of order. It
in fact increases the budget before the final budget is adopted in a given fiscal year. It
applies clearly in this particular instance. A point of order, therefore, lies against the
gentleman and I would urge the Chair to sustain the 303(a) Congressional Budget Act
point of order.

The SPEAKER pro tempore. The gentleman from California has made a point of order.

Does the gentleman from Arkansas (Mr. BERRY) wish to be heard on the point of
order?

Does the gentleman from Maryland (Mr. CARDIN) wish to be heard on the point of
order?

Mr. [Benjamin] CARDIN. Yes, I do, Mr. Speaker.

The SPEAKER pro tempore. The gentleman from Maryland is recognized on the point
of order.

Mr. CARDIN. If I understand the gentleman from California’s point is that the striking
of the medical savings account provision would not save as much money as accelerating
the self-employed insurance deduction by 4 years.

Mr. Speaker, I would like to include in the RECORD a document that has been received
from the Joint Committee on Taxation that shows that striking the medical savings ac-
count provision will save $4.1 billion, the self-employed health insurance deduction would
cost $3.4 billion, for a net revenue savings to the treasury of $687 million.

The SPEAKER pro tempore. The gentleman from Maryland may insert the documents
after the point of order but not during debate on the point of order.

Is there any other Member who wishes to be heard on the point of order?

Mr. CARDIN. Mr. Speaker, on that point, if I am correct, the point of order is being
raised as it relates to having—

The SPEAKER pro tempore. That is correct. The Chair must rely on what is being
said to the Chair and so insertion into the RECORD during the debate on the point of
order is not in order at this time.

Mr. CARDIN. I would just quote into the RECORD the document from the Joint Com-
mittee on Taxation dated July 23, 1998, and would be glad to make it available to the
Parliamentarian.

The SPEAKER pro tempore. Does any other Member wish to be heard?

Mr. THOMAS. Mr. Speaker, on the point just registered, this is the House and not
the Senate. The Senate just read 10-year numbers, the House operates on 5-year num-
bers, and the point of order still stands.

Mr. CARDIN. Mr. Speaker, let me put into the RECORD the 5-year numbers. The 5-
year numbers on striking the medical savings account provision would save $1.3 billion,
the self-employed would cost $1.2 billion, for a net savings to the treasury of $56 million.
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The SPEAKER pro tempore. Is there any other Member who wishes to be heard on
the point of order? If not, the Chair is prepared to rule.

Mr. THOMAS. Mr. Speaker, the gentleman is reading from a document that I do not
believe is current. Would he cite the number and the date?

Mr. CARDIN. If the gentleman would yield, it is dated July 23, 1998.

Mr. THOMAS. T tell the gentleman the numbers I just read come from a Joint Tax
Committee publication July 24, 1998. But the gentleman is not bad being only one day
behind.

Mr. CARDIN. Mr. Speaker, I have the July 25 numbers.

The SPEAKER pro tempore. Does the gentleman from Illinois insist upon his point of
order?

Mr. HASTERT. Mr. Speaker, I insist on my point of order.

The SPEAKER pro tempore. Does any other Member wish to be heard on the point
of order? Is there anybody else who wishes to be heard on the point of order? If not,
the Chair is prepared to rule.

The amendment proposed in the motion to recommit would strike one of the revenue
provisions from the bill. The amendment also would insert an alternate revenue change.
In this latter respect, the amendment “provides an increase or decrease in revenues”
within the meaning of section 303 of the Budget Act.

Because this revenue change would occur during fiscal year 1999, a year for which a
budget resolution has yet to be finalized, the amendment violates section 303(a)(2) of the
Act.

The point of order is sustained.

Mr. CARDIN. Mr. Speaker, this is not the point raised in the objection by the Member.
I do not know how the Chair can on its own use as a basis for an appeal that was not
raised and we did not have a chance to argue the point on.® That is blatantly against
the rules of the House, and I appeal the ruling of the Chair.

The SPEAKER pro tempore. The question is, Shall the decision of the Chair stand as
the judgment of the House?

MOTION TO TABLE OFFERED BY MR. ARMEY

Mr. [Richard] ARMEY [of Missouri]. Mr. Speaker, I move to table the appeal.

The SPEAKER pro tempore. The question is on the motion to table offered by the gen-
tleman from Texas (Mr. ARMEY).

The question was taken; and the Speaker pro tempore announced that the ayes ap-
peared to have it.

RECORDED VOTE

Mr. [Gary] ACKERMAN [of New York]. Mr. Speaker, I demand a recorded vote.

A recorded vote was ordered.

The vote was taken by electronic device, and there were—ayes 222, noes 204, not vot-
ing 9, as follows:

[Roll No. 337] . . .

So the motion to table was agreed to.

4. For a discussion of points of order generally, see Deschler-Brown Precedents Ch. 31,
supra.

121



Ch. 41 §9 DESCHLER-BROWN-JOHNSON-SULLIVAN PRECEDENTS

The result of the vote was announced as above recorded.
A motion to reconsider was laid on the table.

Expanding Entitlement Eligibility

§ 9.7 Against an amendment expanding the class of beneficiaries
under a credit entitlement program beyond the class already cov-
ered by the bill as amended, the Chair sustained a point of order
raised under section 303(a) of the Congressional Budget Act.(D

On Mar. 26, 1992, an amendment was ruled out on a section 303(a)

point of order:

AMENDMENT OFFERED BY MR. PETRI

Mr. [Thomas] PETRI [of Wisconsin]. Mr. Chairman, I offer an amendment which was

printed in the RECORD and which amends the bill at page 63.

1

The Clerk read as follows:

Amendment offered by Mr. PETRI:
Page 63, strike lines 12 through 14 and insert the following:

amended—

(A) by inserting after “full-time basis” in the first sentence the following: “(including
a student who attends an institution of higher education on less than a half-time
basis)”; and

(B) by inserting before the period at the end of such sentence the following: “, com-
puted in accordance with this subpart”.

Page 86, beginning on line 16, strike “and inserting the” and all that follows through
line 20 and insert a period.

Page 165, after line 3 insert the following new section (and conform the table of con-
tents accordingly):

LESS THAN HALF-TIME ATTENDANCE

SEC. 426A. (a) FISL PrRoGRAM.—Section 427 of the Act is amended—

(I) in subsection (a)—

(A) by amending paragraph (1) to read as follows:

“(1) made to a student who (A) is an eligible student under section 484, and (B) has
agl("ie,e’ed tg notify promptly the holder of the loan concerning any change of address;
and”; an

(B) in paragraph (2)(B)(i), by striking out the semicolon at the end thereof and in-
serting in lieu thereof “and subsection (d)”; and

(2) by adding at the end thereof the following new subsection:

. 2 USC §634(a).
2.

138 CoNG. REc. 7228-31, 102d Cong. 2d Sess. For similar amendments to this bill also
ruled out of order on section 303(a) grounds, see 138 ConNG. REC. 7226, 7227, 102d
Cong. 2d Sess., Mar. 26, 1992; and 138 CoNG. REc. 7235, 7236, 102d Cong. 2d Sess.,
Mar. 26, 1992.
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“(d) SPECIAL RULE FOR LESS THAN HALF-TIME STUDENTS.—A borrower who is at-
tending an eligible institution on a less than half-time basis (as determined by the in-
stitution)—

“(1) shall be required—

“(A) without regard to the borrower’s less than half-time attendance, to repay any
loans received while attending an eligible institution on at least a half-time basis; and

“(B) to commence repayment of any loans received under this part while attending
on a less than half-time basis immediately upon ceasing such attendance; and

“(2) may receive deferments under subsection (a)(2)(C)(ii) for loans received while at-
tending on a less than half-time basis.”.

(b) GSL PrOGRAM.—Section 428(b) of the Act is amended—

(1) in the matter preceding clause (i) of paragraph (1)(A), by striking “who is car-
rying at an eligible institution at least one-half the normal full-time academic workload
(as determined by the institution)” and inserting “who is enrolled at an eligible institu-
tion”;

(2) by adding at the end thereof the following new paragraph:

“(7) SPECIAL RULE FOR LESS THAN HALF-TIME STUDENTS.—A borrower who is attend-
ing an eligible institution on a less than half-time basis (as determined by the institu-
tion) shall be required—

“(A) without regard to the borrower’s less than half-time attendance, to repay any
loans received while attending an eligible institution on at least a half-time basis; and

“B) to commence repayment of any loans received under this part while attending
on a less than half-time basis immediately upon ceasing such attendance; and”.

Page 233, after line 7 insert the following new subsection (and redesignate the suc-
ceeding subsections accordingly):

(a) LIFETIME LINE OF CREDIT; INCOME CONTINGENT LOAN REPAYMENT PRO-
GRAMS.—Section 439 of the Act is amended—

(1) in subsection (a)—

(A) by redesignating paragraphs (2) and (3) as paragraphs (4) and (5), respectively;
and

(B) by inserting immediately after paragraph (1) the following: “(2) through such cor-
poration, to enable working men and women desiring to upgrade their job skills, and
unemployed individuals, or those not in the labor force, who are seeking new skills,
to borrow funds for less than half-time study as described in subsection (r); (3) to pro-
vide for agreements between such corporation and a limited number of institutions for
the replacement of such institutions’ current participation in the loan program under
section 428A with loans originated by such corporation that shall be repaid on an in-
come contingent basis in accordance with subsection (s);’;

(2) in subsection (d)(1)—

(A) in subparagraph (D), by striking out “and” at the end thereof;

(B) by redesignating subparagraph (E) as subparagraph (F); and

(C) by inserting immediately after subparagraph (D) the following:

“(E) to issue obligations to carry out the purposes of subsections (r) and (s), in the
amounts specified therein; and”; and

(3) by adding at the end thereof the following new subsections:

“‘(r) LIFETIME LINE OF CREDIT.—(1) PURPOSE.—In order to enhance the lifetime edu-
cation and training opportunities available to working men and women desiring to up-
grade their job skills, or unemployed individuals, or those not in the labor force who
are seeking new skills, it is the purpose of this subsection to require the Association
to originate loans for such individuals who are enrolled at an eligible institution on
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a less than half-time basis, under the terms and conditions described in this sub-
section. The Association shall issue obligations in an amount sufficient to carry out the
purposes of this subsection and subsection (s), but in no case to exceed $100,000,000
for fiscal year 1993 and each of the four succeeding fiscal years.

“(2) APPLICABILITY OF GSL LOAN LIMITS.—A student who is enrolled at an eligible
institution on a less than half-time basis may borrow up to $25,000 in the aggregate
under this section, which shall be counted toward his or her aggregate loan limits
under sections 427, 428, and 428A. In no case may a loan made under this subsection
for a period of enrollment exceed the student’s cost of attendance for such period of
enrollment. . . .

The CHAIRMAN.® Is there objection to the request of the gentleman from Wisconsin?

There was no objection.

Mr. [William] FORD of Michigan. Mr. Chairman, briefly I rise to a point of order
against the gentleman’s amendment.

The CHAIRMAN. The gentleman from Michigan [Mr. FORD] raises a point of order
against the amendment. Does the gentleman wish to proceed with his point of order?

Mr. FORD of Michigan. I will not, Mr. Chairman, at the same time repeat all the rea-
sons I gave against the amendment offered by the gentlewoman from New Jersey [Mrs.
ROUKEMA]. They all apply with equal force to the Petri amendment.

Mr. PETRI. Mr. Chairman, will the gentleman reserve his point of order so I can make
a statement on the bill and then proceed with the point of order?

Mr. FORD of Michigan. Certainly. The gentleman is a valuable member of my com-
mittee. I reserve my point of order so the gentleman may speak for a few minutes.

The CHAIRMAN. The gentleman from Michigan [Mr. FORD] reserves a point of order,
and the gentleman from Wisconsin [Mr. PETRI] is recognized for 5 minutes in support
of his amendment. . . .

POINT OF ORDER

The CHAIRMAN. Does the gentleman from Michigan [Mr. FORD] insist on his point
of order?

Mr. FORD of Michigan. Yes, Mr. Chairman, I do.

The CHAIRMAN. The Chair will hear the gentleman.

Mr. FORD of Michigan. Mr. Chairman, I raise a point of order.

Under section 303(a) of the Congressional Budget Act, it is not in order to consider
any measure which creates entitlement authority or direct spending authority first effec-
tive in a fiscal year prior to the adoption of the budget resolution for that fiscal year.

The instant amendment offered by Mr. PETRI creates new spending authority first ef-
fective in fiscal year 1993 by making eligible for student loan programs under the act
students attending institutions of higher education on less than a half-time basis. This
expansion of an entitlement program would be first effective in fiscal year 1993.

Since Congress has yet to agree to the conference report on the concurrent resolution
on the budget for fiscal year 1993, the amendment is not in order.

Further, under section 402(a) of the Congressional Budget Act, it is not in order to
consider any measure which creates credit authority which is not subject to prior appro-
priation.

3. Donald Pease (OH).
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The instant amendment expands the size of the guaranteed student loan program, and
consequently creates additional authority to incur primary loan guarantee commitments.

Since the amendment does not make this credit authority specifically subject to appro-
priations, it violates section 402(a) of the Budget Act.

Mr. Chairman, I insist on my point of order.

The CHAIRMAN. Does the gentleman from Wisconsin [Mr. PETRI] wish to be heard
on the point of order?

0O 1800

Mr. PETRI. Mr. Chairman, earlier in the consideration of this bill an amendment of-
fered by the gentleman from Wisconsin [Mr. GUNDERSON] was adopted to which this
point of order at least in part would have pertained but was not made extending the
provisions of the act to less than full-time students. Therefore, this amendment does not
affect that since the bill has already been amended in that respect.

The CHAIRMAN (Mr. PEASE). The Chair is prepared to rule.

The Chair rules that, in the first place, this amendment goes beyond the Gunderson
amendment which was adopted and against which no point of order was made.

Under the terms of the bill even as amended by the Gunderson amendment, a class
of borrowers addressed by the amendment would not be eligible for guaranteed student
loan interest rate subsidies. Under the amendment, that class of borrowers would be
made so eligible. Because the amendment enlarges the class of borrowers eligible, it thus
provides new entitlement authority within the meaning of section 303 of the Budget Act.
For all the reasons stated by the gentleman from Michigan, the point of order is sus-
tained.

Spending in “Out-Years”

§ 9.8 Section 303(a) of the Congressional Budget Act() prohibits the
consideration in either House of any bill or amendment thereto
(including a conference report) containing “new spending (entitle-
ment) authority” which becomes effective during a fiscal year
prior to the adoption of the first concurrent resolution on the
budget for that fiscal year.®

On Sept. 30, 1976, a conference report containing new spending “entitle-
ment” authorities to become effective in fiscal years 1978-1980 in amounts
increased over fiscal year 1977 was ruled out on a point of order under sec-
tion 303(a) of the Congressional Budget Act, because the first concurrent
resolution on the budget for those future fiscal years had not yet been

1. 2 USC §634(a). See also Deschler-Brown Precedents Ch. 29 § 2.37, supra.

2. As noted in Section 1, the reforms to the Congressional Budget Act made by Gramm-
Rudman-Hollings eliminated the requirement of a first and second budget resolution
for a given fiscal year. Section 303(a) now applies to the one (and only) budget resolu-
tion required by the Budget Act.

3. 122 ConG. REC. 34074, 34075, 94th Cong. 2d Sess.
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adopted and the increased entitlements could not be considered merely con-
tinuations of entitlement authority which became effective in the fiscal year
(1977) for which a concurrent resolution had been adopted.

CONFERENCE REPORT ON H.R. 13367, STATE AND LOCAL FISCAL ASSISTANCE
AMENDMENTS OF 1976

Mr. [Jack] BROOKS [of Texas]. Mr. Speaker, I call up the conference report on the
bill (H.R. 13367) to extend and amend the State and Local Fiscal Assistance Act of 1972,
and for other purposes, and ask unanimous consent that the statement of the managers
be read in lieu of the report.

The Clerk read the title of the bill. . . .

POINT OF ORDER

Mr. [Brock] ADAMS [of Washington]. Mr. Speaker, I raise a point of order against the
conference agreement.

The SPEAKER.® The gentleman will state the point of order.

Mr. ADAMS. Mr. Speaker, I raise a point of order against the conference agreement
on H.R. 13367, to extend the State and Local Fiscal Assistance Act of 1972. The con-
ference agreement contains a provision, not included in the House bill, which provides
new spending authority for fiscal years 1978 and 1979 over the amounts provided for
fiscal year 1977. This new entitlement increment for succeeding fiscal years violates sec-
tion 303(a) of the Congressional Budget Act which provides in part:

It shall not be in order in either the House of Representatives or the Senate to con-
sider any bill or resolution (or amendment thereto) which provides— . . . new spend-
ing authority described in section 401(c)(2)(C) to become effective during a fiscal year

. . until the first concurrent resolution on the budget for such year has been agreed
to pursuant to section 301.

By increasing the fiscal year 1978 entitlement by $200 million over the amounts for
fiscal year 1977, H.R. 13367 does provide new spending authority to become effective for
a fiscal year for which a budget resolution has not been adopted. It would thereby allow
that new spending increment to escape the scrutiny of the fical [sic] year 1978 budget
process. While section 303 provides an exception for new budget authority and revenue
changes for a succeeding fiscal year, entitlement programs were expressly omitted from
the exception by the House-Senate conference on the Congressional Budget Act.

Mr. [Frank] HORTON [of New York]. Mr. Speaker, I rise in opposition to the point
of order.

The applicable provision of the Budget Act in this matter concerns section 303(d)(1).
This provision provides an exception for any bills on the full fiscal year for which the
current resolution applies. The $200 million increase contained in the conference report
begins in fiscal year 1978, the next fiscal year beyond 1977, the year for which our
present budget resolution applies.

The $200 million increase, since it begins in fiscal year 1978, technically conforms with
the Budget Act and deserves to be retained in the conference report. I might say to the
membership that in making this point of order, this was brought up in the conference

4. Carl Albert (OK).
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and we purposely did not provide for any increase in fiscal year 1977. We purposely
skipped the first three-quarters. We agreed upon a term of 3% years for the Revenue
Sharing Act to be in effect, but we skipped the first three-quarter year and applied a
$200 million increment for the first fiscal year thereafter, namely, 1978, and for each
of the 3 years subsequent thereto; or a total of $600 million. So, we purposely skipped
this fiscal year 1977 so that we would not violate the budget resolution.

Accordingly, I believe that the point of order should be overruled.

Mr. [Clarence] BROWN of Ohio. Mr. Speaker, I also would like to be heard on the
point of order.

The SPEAKER. The gentleman is recognized.

Mr. BROWN of Ohio. Mr. Speaker, if I understand the parliamentary situation, it is
that the point of order has been made against the revenue sharing bill by the chairman
of the Budget Committee on the theory that the revenue sharing bill contains, in the
entitlement, language that would provide for the budget resolution to be broken in the
future.

As I understand, the budget resolution applies to the 1977 fiscal year. In the 1977 fis-
cal year, the budget resolution contains $6.65 billion for the revenue sharing entitlement
for that year. The fact of the matter is that for that year, the fiscal year 1977, the rev-
enue sharing conference reported includes only $6.65 billion. So, in point of fact, it does
not bust the budget resolution in that regard.

Now, in out years, the revenue sharing conference did report an additional $200 mil-
lion. There are, if the point of order should be sustained, if I understand them, several
ways in which this conflict in the conference—if, in fact, there is one—and the budget
resolution could be resolved.

One is to have the Rules Committee convene and make an exception. The other is,
if the gentleman from Texas, the chairman of the Government Operations Committee,
who was chairman of the conference (Mr. BROOKS), offers an amendment which would
take out the $200 million after the conference report is rejected on the parliamentary
point; just take out the parliamentary issue, then we could vote down that amendment
and we could offer at that point, if I understand, an indexing provision which would be
in accordance with the budget resolution. That indexing provision could be capped at
$200 million in such a way that the $200 million annual increase for the out years after
1977 would be both germane to the budget resolution and conform to the agreement
made with the Senate in the conference.

We could save both the conference agreement and the virginity of the budget resolution
if in fact there is a problem at this point. But it would be my contention, Mr. Speaker,
that there is not a problem because for the fiscal year 1977 we had in that conference
exactly what the budget resolution calls for.

The SPEAKER. The Chair recognizes the gentleman from Washington (Mr. ADAMS).

Mr. ADAMS. Mr. Speaker, in response to the comments made by the gentleman from
New York (Mr. HORTON), the provision that he refers to regards new budget authority,
not entitlement programs where there is a reference over to the Committee on Appropria-
tions and it is controlled in that fashion. This committee in its wisdom and the vote of
the House was that this should be an entitlement program, and the violation is to the
budget statute and process. We have applied this to all other committees of the House,
that entitlement programs for the fiscal year, where we are changing the entitle-
ment—and we have had this come up before—must be considered in the budget resolu-
tion for the fiscal year involved. This committee wishes for fiscal year 1978 to bring forth
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something for fiscal year 1978 that can be done in the budget cycle of that year. But
it is out of order to bring it up and try to put it into the process at this point.

The argument of the gentleman from Ohio (Mr. BROWN) is irrelevant to the discussion
that we are having at this point because the discussion we are having at this point is
on the violation of the budget statute, not the amounts of money in the budget resolution
for fiscal year 1977.

I would say to the Members that the same amount of money will go in fiscal year 1977
to the cities, regardless of what happens, so long as the bill is passed this year. There
is no dispute about the amount for this year. It is the violation of the budget process
for fiscal year 1978, fiscal year 1979, and fiscal year 1980.

Mr. Speaker, I ask that my point of order be sustained.

Mr. HORTON. Mr. Speaker, will the gentleman yield?

Mr. ADAMS. I yield to the gentleman from New York (Mr. HORTON).

Mr. HORTON. I thank the gentleman for yielding.

Mr. Speaker, the gentleman understands, does he not, there is no additional amount
in fiscal year 19777

Mr. ADAMS. That is correct.

Mr. HORTON. The amount involved, $200 million, would not be applicable until fiscal
year 1978. And in the next Congress, the next session, the Budget Committee would at
that time have an opportunity to act on that budget.

Mr. ADAMS. No, the gentleman is not correct, because this represents one of the worst
kinds of problems in budgeting.

If the entitlement goes in place, as the gentleman stated, that money would automati-
cally be spent and would be required to be in the budget resolution. Neither the House
nor the Budget Committee could consider the matter in the fiscal year 1978 budget cycle.

That is why those in the House on the conference and later the House and the Senate
in their wisdom put this provision in, to control entitlement programs. That is the pur-
pose of the provision, and it is vitally important to act.

Mr. BROWN of Ohio. Mr. Speaker, will the gentleman yield?

Mr. ADAMS. I yield to the gentleman from Ohio (Mr. BROWN).

Mr. BROWN of Ohio. I thank the gentleman for yielding.

Mr. Speaker, I refer to the Public Law 93-344, the language that exists on page
22(d)(2).

Mr. ADAMS. Would the gentleman refer to the motion, please? I am using both the
conference report and the statute.

Mr. BROWN of Ohio. Section 401.

Mr. ADAMS. Is the gentleman referring to the statute or the conference report?

Mr. BROWN of Ohio. Section 401 of the statute.

The SPEAKER. The Chair has been liberal in enforcing the rules on arguing on a point
of order. The Chair controls the time and each individual Member desiring to be heard
should address the Chair and not yield to other Members.

Does the gentleman from Ohio (Mr. BROWN) desire to be heard?

Mr. BROWN of Ohio. Yes, Mr. Speaker, I do desire to be heard.

Mr. Speaker, I refer to Public Law 93-344 of the 93d Congress which was enacted July
12, 1974, and I refer to page 22 of that legislation, section 401(d)(2). Section 401(d) is
entitled “Exceptions.” Subsection (d)(2), under “Exceptions,” says as follows:

Subsections (a) and (b) shall not apply to new spending authority which is an
amendment to or extension of the State and Local Fiscal Assistance Act of 1972, or
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a continuation of the program of fiscal assistance to State and local governments pro-
vided by that Act,—

meaning the Local Fiscal Assistance Act of 1972—
to the extent so provided in the bill or resolution providing such authority.

Mr. Speaker, it seems to me clearly designed in that legislation that the Local Fiscal
Assistance Act of 1972 was meant to contain an exception from the entitlement proce-
dure, a procedure which was in fact used in that legislation of 1972, the first Revenue
Sharing Act, and I see no other way to read it except that we would provide an exception
to sections 401(a) and (b) in accordance with the legislation that the Congress previously
passed.

The act provides—and this is what the conference provided for—an entitlement, and
the entitlement is in fact both an authorization and an appropriation. It provided for the
funds for that purpose into the future. For the first year it did not result in any breaking
of the Budget Resolution passed by this House in accordance with the Committee on the
Budget.

So, Mr. Speaker, I see no way by which the extension of the Revenue Sharing Act
could be prohibited, because this exemption which was provided is in the law.

It may be argued that the language in our extension does not specifically say, “in ac-
cordance with section (d)(2),” et cetera, so we can go ahead and pass an entitlement, but
I am sure that that reference would not be necessary for any reasonable person to inter-
pret both what we did in the conference and what was down in this basic Public Law
93-344, which is the Congressional Budget and Accounting Act of 1974.

The SPEAKER. Does the gentleman from Washington (Mr. ADAMS) desire to be heard
further on the point of order?

Mr. ADAMS. Yes, I do, Mr. Speaker.

In reply to the argument of the gentleman from Ohio (Mr. BROWN), I refer the gen-
tleman to the statement of the managers which defines and comments on the section that
he mentioned. At page 66 of the report of the managers it states very clearly that the
managers note that these exemptions that the gentleman has referred to relate only to
the procedures in section 401, and that the programs are fully subject to the congres-
sional budget process.

That exemption, therefore, has no applicability to section 303 which provides, as I have
explained before in my argument, a very careful system for the handling of entitlement
programs.

Mr. Speaker, I ask that the point of order be sustained.

The SPEAKER. The Chair is prepared to rule. The Chair thinks he has heard about
all the arguments he needs to hear.

Mr. BROWN of Ohio. Mr. Speaker, may I make one final comment in response to the
statement of the gentleman from Washington (Mr. ADAMS)?

The SPEAKER. The Chair will hear the gentleman briefly.

Mr. BROWN of Ohio. Mr. Speaker, the gentleman from Washington (Mr. ADAMS) just
quoted a reference to section 401. Section 401 clearly embraces section 401(d), which is
the exemption section, and I do not see how it can be read any other way, even by the
gentleman from Washington, for whom I have the greatest respect and affection, but
who, I know, is generally opposed to the revenue sharing legislation.

The SPEAKER. The Chair is ready to rule.
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The gentleman from Washington (Mr. ADAMS) makes a point of order against the con-
ference report on the bill H.R. 13367 on the ground that section 5(a) of the conference
report provides new spending authority and entitlement increment for fiscal years 1978
and 1979 over the amounts provided for in fiscal year 1977, in violation of section 303(a)
of the Congressional Budget Act of 1974.

The gentleman from New York (Mr. HORTON) and the gentleman from Ohio (Mr.
BROWN) rebut this argument by contending that a mere incremental increase in an enti-
tlement for subsequent fiscal years is not new spending authority as prescribed in section
401(c)(2)(c) to become effective during the subsequent fiscal years, but rather, a continu-
ation of the spending authority for fiscal year 1977, which is permitted under section
303(a).

The Chair has examined the conference report, and section 5(a) is structured so as to
provide separate authorization for entitlement payments for each of the fiscal years 1977,
1978, and 1979, with a higher authorization for 1978 and 1979 than for 1977.

In the opinion of the Chair, such a separate increase in entitlement authorizations is
new spending authority to become effective during those subsequent fiscal years, which
may not be included in a bill or an amendment prior to the adoption of the first concur-
rent resolution for fiscal years 1978 and 1979, which does not come within the exception
contained in section 303(b) for new budget authority, and which does not come within
the section 401(d) revenue-sharing exception—applicable only to contract or borrowing
spending authority as defined in subsections (a) and (b) of section 401(c)—cited by the
gentleman from Ohio.

The Chair therefore sustains the point of order against the conference report.

Restoring Provisions Proposed To Be Cut

§ 9.9 Against an amendment constraining the size of a new discre-
tionary student loan program and restoring for students thereby
displaced from the new program benefits under an existing man-
datory student loan program, the chairman of the Committee of
the Whole sustained a point of order under section 303(a) of the
Congressional Budget Act() on the basis that the amendment pro-
vided new entitlement authority for the ensuing fiscal year prior
to the adoption of a concurrent resolution on the budget for that
fiscal year.

On Mar. 26, 1992, the following occurred:

“CHAPTER 6—NATIONAL STUDENT SAVINGS DEMONSTRATION PROGRAM

“SEC. 407A. NATIONAL STUDENT SAVINGS DEMONSTRATION PROGRAM.

‘‘(a) STATEMENT OF PURPOSE.—It is the purpose of this section to—

‘(1) create a demonstration program to test the feasibility of establishing a national
student savings program to encourage families to save for their children’s college edu-
cation and thereby reduce the loan indebtedness of college students; and

“(2) help determine the most effective means of achieving the activities described in
paragraph (1).

1. 2 USC §634(a).
2. 138 ConG. REC. 7139, 7152, 7171-73, 102d Cong. 2d Sess.
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*“(b) DEMONSTRATION PROGRAM AUTHORIZED.—

‘(1) IN GENERAL.—The Secretary is authorized to award a demonstration grant to not
more than 5 States to enable each such State to conduct a student savings program in
accordance with this section.

‘(2) AMOUNT OF GRANT.—The amount of each grant awarded pursuant to paragraph (1)
shall be computed on the basis of—

“(A) a Federal match in an amount equal to the initial State deposit into each account
established pursuant to subsection (¢)(2)(B), except that such Federal match shall not ex-
ceed $50 per child; multiplied by

“(B) the number of children participating in the program assisted under this part.

“(3) PRIORITY.—In awarding grants under this section the Secretary shall give priority
to States proposing programs that establish accounts for a child prior to the age of com-
pulsory school attendance in the State in which such child resides. . . .

PART D—FEDERAL DIRECT LOANS

SEC. 451. ESTABLISHMENT OF FEDERAL DIRECT LOAN PROGRAM.
Part D of title IV of the Act is amended to read as follows:

“PART D—FEDERAL DIRECT LOAN DEMONSTRATION PROGRAM

“SEC. 451. PROGRAM AND PAYMENT AUTHORITY.

‘‘(a) PROGRAM AUTHORITY.—The Secretary shall, in accordance with the provisions of
this part, carry out a loan demonstration program for qualified students and parents at
selected institutions of higher education to enable the students to pursue their courses
of study at such institutions during the period beginning on July 1, 1994 and ending on
June 30, 1998.

“(b) PAYMENT AUTHORITY.—

‘(1) GENERAL AUTHORITY.—The Secretary shall, from funds made available under sec-
tion 459, make payments under this part for any fiscal year to institutions of higher edu-
cation having an agreement under section 454, on the basis of the estimated needs of stu-
dents at each institution and parents for student or parent loans taking into consider-
ation the demand and eligibility of such students and parents for loans under this part.

*(2) ENTITLEMENT PROVISION.—An institution of higher education which has an agree-
ment with the Secretary under section 454 shall be deemed to have a contractual right
against the United States to receive payments according to that agreement.

“SEC. 452. PAYMENT RULES. . . .

“(5) provide that students at the institution of higher education and their parents will
not be eligible to participate in the Federal Stafford Loan program, the Federal Supple-
mental Loans to Students program, or the Federal Plus loan program for the period dur-
ing which such institution participates in the loan demonstration program[.] . . .

The CHAIRMAN.® Are there any amendments to title IV?

AMENDMENT OFFERED BY MR. COLEMAN OF MISSOURI

Mr. [Tom] COLEMAN of Missouri. Mr. Chairman, I offer an amendment.
The Clerk read as follows:

Amendment offered by Mr. COLEMAN of Missouri:

Page 273, line 24, after the quotation marks insert “(b) ADMINISTRATIVE EX-
PENSES.—”, and before such line insert the following:

“(a) LOAN FUNDS AUTHORIZED.—There are authorized to be appropriated for the pur-

ose of making direct loan payments under section 451(b)(1), not to exceed
5500,000,000 for fiscal year 1994 and each of the 4 succeeding fiscal years.

Page 262, after line 15, after “shall” insert “, subject to subsection (c)”.

Page 262, after line 17, insert the following new subsection:

“(c) Access 7O LoAaNS WHEN DEMAND EXCEEDS SuppLY.—If the demand for loans
under this part for any academic year at institutions with which the Secretary has
an agreement under section 454 exceeds, in the aggregate, the amount available (pur-
suant to section 459A(a)) for such loans for such academic year, the Secretary shall

3. Donald Pease (OH).
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notify each such institution of that fact and establish for each such institution an allo-
cation (from such available amount) that such institution will be permitted to lend
under this part. Each such institution shall make that allocation available or loans to
its students on a first-come, first-served basis, in accordance with regulations pre-
scribed by the Secretary. Any additional demand for loans from such students shall
be met by providing such students with the certifications required to permit such stu-
dents to obtain loans under part B of this title.

Page 263, beginning on line 14, strike “was $500,000,000 in the most recent year
for which data is available” and insert “can reasonably be expected to be $500,000,000
in each year of the demonstration program”.

Page 267, line 6, after “will not” insert “, except as necessary because of the applica-
tion of section 451(c).” . . .

Mr. [Leon] PANETTA [of California]. Mr. Chairman, I reserve a point of order.

The CHAIRMAN. The gentleman from California [Mr. PANETTA] reserves a point of
order on the amendment. . . .

Mr. COLEMAN of Missouri. . . .

My amendment tries to rein in, about $1.25 billion, we estimate, in additional bor-
rowing that the Federal Government would have to make to put into this demonstration
project. . . .

POINT OF ORDER

The CHAIRMAN. Does the gentleman from California [Mr. PANETTA] wish to insist on
his point of order?

Mr. PANETTA. Mr. Chairman, we have a large number of amendments that are in-
volved with this bill. We have made very clear to those Members with the amendments
that we have to proceed with the points of order under the Budget Act. We get criticized
if we do not make these points of order.

I regret to the gentleman in the well, Mr. COLEMAN of Missouri, I think the amend-
ment does have some merit to it, but I also have a responsibility to enforce the Budget
Act with points of order. We are going to do that on many amendments here today. I
am not going to pick and choose. I apologize, but that is the case.

I wish to proceed with my point of order.

The CHAIRMAN. The gentleman from California [Mr. PANETTA] will state his point
of order.

Mr. PANETTA. Mr. Chairman, under section 303(a) of the Congressional Budget Act,
it is not in order to consider any measure which creates entitlement authority or direct
spending authority first effective in a fiscal year prior to the adoption of the budget reso-
lution for that fiscal year.

The instant amendment offered by COLEMAN of Missouri creates new entitlement au-
thority first effective in fiscal year 1994. Since Congress has yet to agree to the budget
resolution for fiscal year 1994, section 303(a) prohibits its consideration.

The bill under consideration, in establishing a Federal Direct Loan Demonstration Pro-
gram, proposes an either/or proposition. For students at particular institutions, and their
parents, eligibility to participate in the entitlement loan programs under part B of title
IV of the Higher Education Act is extinguished by the terms of the bill.

The Coleman amendment, in capping the aggregate loan volume available for the dem-
onstration program, specifically reestablishes the right to participation in the entitlement
loan programs under part B as the means for satisfying additional demand beyond the
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cap. The amendment goes so far as to mandate student eligibility, which would not other-
wise exist, by directing the Secretary to provide students with the certifications required
to permit such students to obtain loans under part B of this title.

By renewing this eligibility, the amendment creates new entitlement authority first ef-
fective in fiscal year 1994—the year in which the demonstration program begins and the
year in which eligibility for participation in other student loan entitlement programs
under the act would otherwise be extinguished.

Since Congress has yet to agree to the conference report on the concurrent resolution
on the budget for fiscal year 1994, the amendment is not in order.

Further, section 402(a) of the Congressional Budget Act prohibits the consideration of
any measure which creates credit authority which is not subject to prior appropriation.

The instant amendment, in creating additional eligibility for participation in entitle-
ment loan programs not otherwise provided by the bill creates additional authority to
incur primary loan guarantee commitments.

Since the amendment does not make this credit authority specifically subject to appro-
priations, it also violates section 402(a) of the Budget Act.

Mr. Chairman, I insist on my point of order.

The CHAIRMAN. Does the gentleman from Missouri [Mr. COLEMAN] wish to be heard
on the point of order?

Mr. COLEMAN of Missouri. I do, Mr. Chairman.

The CHAIRMAN. The gentleman from Missouri is recognized on the point of order.

Mr. COLEMAN of Missouri. Mr. Chairman, this truly is a time when we look at the
Budget Act. The gentleman has just cited two sections of it, both of which the intent,
and my point of order and my response to it is that the intent of section 402(a) and sec-
tion 303(a) of the Budget Act does not intend that the Congress spend more money as
a result of these budget provisions, and in fact my amendment saves money under these
budget acts, and that the entitlements set up are in fact entitlements already in the bill
being proposed to this body this afternoon. That is where the entitlements come from.

I am trying to limit those entitlements. I am trying to restrict the growth of borrowing.
I do not care what citations the gentleman from California [Mr. PANETTA] wants to make
of the Budget Act, I will cite the entire Budget Act. The entire Budget Act is supposed
to get spending under control. I am trying to reduce borrowing and spending and the
deficit by $1.25 billion.

Now, the gentleman can go into all the technicalities he wants to and he can present
all of this. It does not make sense. It does not make to the American people for the chair-
man of the Committee on the Budget to stand up and make a point of order against
the budget saving proposal amendment because it violates the Budget Act.

This truly is a bizarre world we live in here in Washington, in the House of Represent-
atives, where we are going to stop money-saving, budget-saving, borrowing-saving amend-
ments from themselves because they in fact would save money because they violate the
Budget Act.

If that is what the Budget Act has, then it is not serving the American people very
well. I am truly sorry, even though the gentleman from California says that my amend-
ment has merits, that he is proposing a technicality, if he can find one, and we will find
out if the Parliamentarian has found one, to avoid talking about this issue that ought
to be debated in public and ought to be put out there for everybody to talk about.

That is my point of order. I do not know if it is nicely confined. I did not have some-
body draw it up for me to cite all the citations. But the true point of order is that the

133



Ch. 41 §9 DESCHLER-BROWN-JOHNSON-SULLIVAN PRECEDENTS

public thinks this whole place is out of order. Let us get back in order. Let us go ahead
and s%stain my position and not the position of the gentleman from California [Mr. PA-
NETTA].

The CHAIRMAN (Mr. PEASE). Does any other Member wish to be heard on the point
of order? If not, the Chair is prepared to rule.

Under the terms of the bill, paragraph 5 on page 267, Stafford loans are not available
in institutions that participate in the pilot program. Under the amendment, Stafford
loans are required to be to any overflow demands for the pilot program as constrained
by the amendment. Because Stafford loans are entitlements, the amendment thus pro-
vides new entitlement authority within the meaning of section 303, which prohibits an
increased use of existing entitlements or creation of new entitlements in future fiscal
years prior to the final adoption of the budget resolution.

For that reason, the Chair sustains the point of order.

Proper Baseline for Evaluation

§ 9.10 Against an amendment enlarging (as compared to the pending
bill)(») the class of borrowers entitled to extension of the period
during which the United States would subsidize (without rec-
ompense) their interest payments on student loans, the chairman
of the Committee of the Whole sustained a point of order under
section 303(a) of the Congressional Budget Act® on the basis that
the amendment provided new entitlement authority for the ensu-
ing fiscal year prior to the adoption of a concurrent resolution on
the budget for that fiscal year.

On Mar. 26, 1992, the following occurred:

The CHAIRMAN.® The gentleman from Missouri reserves a point of order on the
amendment.

The Clerk will report the amendment.

The Clerk read as follows:

Amendment offered by Mrs. MINK: Page 169, line 23, strike “and”; on page 170, line
5, insert “and” after the semicolon; and after line 5, insert the following.

“(ii) not in excess of 2 years during which the borrower is serving an internship,
the successful completion of which is required in order to receive professional recogni-
tion required to begin professional practice or service, or serving in an internship or
residency program leading to a degree or certificate awarded by an institution of high-
er education, a hospital, or a health care facility that offers post-graduate train-
ing;”. . . .

1. As noted in the Chair’s ruling, section 303(a) points of order raised against amend-
ments are evaluated on the basis of the amendment’s marginal effect on the pending
legislation, and not its effect on existing law. Although the class of borrowers were eli-
gible under existing law for the subsidies at issue, the pending bill eliminated such
eligibility.

2. 2 USC §634(a).

3. 138 ConG. REC. 71814, 102d Cong. 2d Sess.

4. Donald Pease (OH).
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Page 170, line 16, strike “and”; on line 23, insert “and” after the semicolon; and after
line 23, insert the following.

“(iii) not in excess of 2 years during which the borrower is serving an internship,
the successful completion of which is required in order to receive professional recogni-
tion required to begin professional practice or service, or serving in an internship or
residency program leading to a degree or certificate awarded by an institution of high-
er education, a hospital, or a health care facility that offers post-graduate training;”.

POINT OF ORDER

The CHAIRMAN. The time of the gentlewoman from Hawaii has again expired.

Does the gentleman from Missouri [Mr. COLEMAN] wish to pursue his point of order?

Mr. [Tom] COLEMAN of Missouri. Mr. Chairman, I do.

Mr. Chairman, I am sympathetic to the concerns that are expressed here for this
amendment. The bill already has extended hardship deferments for 3 years in the bill,
and we are trying to make some rationality under all of these deferments.

My point of order, Mr. Chairman, is that I cite section 303(a) of the Budget Act, which
prohibits any new spending authority first effective for fiscal year 1993 or beyond until
the concurrent resolution on the budget for the fiscal year has been agreed to. Since the
budget resolution has not been agreed to, all amendments that require spending for fiscal
year 1993 or beyond violate the Budget Act.

Furthermore, I cite section 401(b)(1), which precludes any new entitlement authority
first effective before October 1992.

The amendment in question would require the Government to pay an interest subsidy
for an extended period of time for individuals not otherwise subsidized by the bill. The
amendment expands the class of individuals entitled to an interest subsidy in repayment
of their student loans. Consequently, the amendment establishes a benefit, a beneficiary,
and a right to the benefit, in this case interest subsidy, satisfying the definition of new
entitlement authority under the Budget Act.

While the Congressional Budget Office did not credit the committee bill with savings
for changes in the deferment terms of student loan programs in the act, the present
amendment expands the class of individuals entitled to the economic benefit of loan prin-
cipal and repayment deferments and interest subsidies.

The CHAIRMAN. Does the gentlewoman from Hawaii [Mrs. MINK] wish to be heard
on the point of order?

Mrs. [Patsy] MINK [of Hawaii]. Yes, Mr. Chairman, I wish to be heard on the point
of order.

Mr. Chairman, the points that have been raised in opposition to my amendment come
to me with a great deal of shock and surprise, because we had submitted this amend-
ment to the Congressional Budget Office as we are required to do, and the process by
which we make that inquiry is to send in our amendment, and noted thereon are three
marks from the CBO on my amendment saying that it does not involve any direct spend-
ing or any new entitlement authority.

Under three of those lines, it says, “None, none, none,” and it seemed to me that we
were fully in our right to bring this amendment to the floor with the CBO having told
us and assured us that there was no additional money or no additional entitlement au-
thority.

Furthermore, in debating this matter in committee, time and time again we were as-
sured that these students for which we are now seeking a special designation for their
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deferments were already going to be covered under the amendment, that all we were
doing by that general amendment in the bill was to clarify the process in order to avoid
having all of these separate categories, but that medical interns and residents would be
treated just as they were in the past.

It was with that assurance that I supported the refinement of the language and agreed
to the passage of the bill. However, since that time we find that not to be necessarily
true, because, as I have pointed out earlier, the interns and residents probably do not
pay tuition and, therefore, would not be included in the category of being in school.

It seems to me, Mr. Chairman, this point of order comes very late. It comes at a time
when we have no opportunity to refute it.

What can a Member of the House do in the face of an approved slip from the CBO
which is the very process which we are expected to follow, when they tell us that our
amendment is in order, does not cost additional money, does not direct additional spend-
ing, has no new entitlement authority, only to find that at the last minute that decision
has been reversed and we find that we do not have an opportunity to offer this amend-
ment which so many Members, I believe, support and would like to have included in the
higher education bill?

The CHAIRMAN (Mr. [Donald] PEASE [of Ohio]). Are there other Members who wish
to be heard on the point of order?

If not, the Chair is prepared to rule.

It is the understanding of the Chair that CBO may have advised various Members
based on the assumption that medical interns and residents were already covered by the
bill, which the Chair is advised is not the case.

It is the obligation of the Chair to measure the point of order against the pending bill
before the Committee and to make a judgment as to the nature of the new spending au-
thority. Under the terms of the bill, the class of borrowers addressed by the amendment
would not be eligible for deferment of student loan repayments.

Under the amendment, that class of borrowers would be made so eligible. Because a
deferment extends the period during which the United States subsidizes a borrower’s in-
terest payments, deferments are, in effect, entitlements.

Because the amendment enlarges the class of borrowers eligible for deferment, it does
provide new entitlement authority within the meaning of section 303.

Accordingly, the Chair sustains the point of order.

Congressional Budget Office or Committee on the Budget Esti-
mates

§ 9.11 Although under section 303 of the Congressional Budget Act(
estimates provided by the Committee on the Budget may be treat-
ed as persuasive—whether for their analytical merit or simply to
maintain consistency in determinations under title III of the
Act—such estimates are not controlling, and the assumptions un-
derlying such estimates are not dispositive of any matters to
which they relate.®

1. 2 USC §634. See also Deschler-Brown Precedents Ch. 31 §8.14, supra.

2. The Budget Enforcement Act of 1997 amended section 312(a) of the Congressional
Budget Act to provide that levels of new budget authority, outlays, direct spending, en-
titlement authority, and revenues shall be determined on the basis of estimates made
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On Mar. 26, 1992, the following occurred:

AMENDMENT OFFERED BY MR. KLUG

Mr. [Scott] KLUG [of Wisconsin]. Mr. Chairman, I offer an amendment.
The CHAIRMAN.® Has the amendment been printed in the RECORD?
Mr. KLUG. Yes, Mr. Chairman, it has.

The CHAIRMAN. The Clerk will report the amendment.

The Clerk read as follows:

Amendment offered by Mr. KLUG: Page 169, line 23, and page 170, line 16, strike
“and”; and on page 170 after line 5 and after line 23, insert the following new clauses:

“(iii) not in excess of 3 years during which the borrower is engaged as a full-time
teacher in a public on nonprofit private elementary or secondary school in a teacher
shortage area established by the Secretary pursuant to paragraph (4) of this sub-
section;

Page 177, strike lines 13 through 16 and redesignate the succeeding subsections ac-
cordingly.

Page 177, line 18, strike “428(b)(4) of the Act as redesignated)” and insert “428(b)(5)
of the Act”.

Page 178, line 4, and page 179, lines 14 and 23, redesignate paragraphs (6), (7), and
(8) as paragraphs (5), (6), and (7), respectively.

Mr. KLUG (during the reading). Mr. Chairman, I ask unanimous consent that the
amendment be considered as read and printed in the RECORD.

The CHAIRMAN. Is there objection to the request of the gentleman from Wisconsin?

There was no objection.

POINT OF ORDER

Mr. [William] FORD of Michigan. Mr. Chairman, I am constrained to and must make
a point of order on this amendment.

The CHAIRMAN. The gentleman will state his point of order.

Mr. FORD of Michigan. Mr. Chairman, I would have reserved a point of order, but
what just happened when we tried to do that is an illustration that we will never get
finished here if we use the reservation of a point of order for unlimited debate. For that
reason I make the point of order without a reservation.

Mr. Chairman, in section 303(a) of the Congressional Budget Act it is not in order to
consider any measure which creates entitlement authority or directs spending authority
first effective in the fiscal year prior to the budget resolution for that fiscal year.

The amendment would require the Government to pay an interest subsidy for an ex-
tended period of time for individuals not otherwise subsidized by the bill.

The amendment expands the class of individuals entitled to an interest subsidy in re-
payment of their student loans. Consequently, the amendment establishes a beneficiary

by the Committee on the Budget. Because section 303(a) points of order are fundamen-
tally about the #iming of new spending authorities, estimates of the levels of such au-
thorities are not dispositive of questions raised under that section.

3. 138 Cona. REc. 7185, 7186, 102d Cong. 2d Sess.

4. Donald Pease (OH).
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and a right to the benefit in the subsidy satisfying the definition of new entitlement au-
thority under the Budget Act.

While the Congressional Budget Office did not credit the committee with savings for
changes in the deferment terms of the student loan programs in the act, the present
amendment expands the class of individuals entitled to the economic benefit of loan prin-
cipal repayment deferments and interest subsidies.

I want to close by saying it makes me extremely sad to have to make this point of
order, because I have been trying to get into the law what the gentleman is trying to
do in the law. He is right. He is right, but we are operating with something called the
Budget Act and we have squeezed every last little smidgeon of money out of everything
that we could get our hands on to justify the bill, and we just cannot pass up the clear
duty that places on us with the Budget Act.

I am sorry, Mr. Chairman, that we cannot accommodate the gentleman by accepting
his amendment.

The CHAIRMAN. Does the gentleman from Wisconsin wish to be heard on the point
of order?

Mr. KLUG. Yes, very briefly, I might add, Mr. Chairman.

The CHAIRMAN. The gentleman may proceed.

Mr. KLUG. First of all, Mr. Chairman, this amendment, like the amendment offered
by my colleague, the gentlewoman from Hawaii just a few minutes ago, attempts to ex-
pand the higher education authority to also allow deferments for teachers involved in
teacher shortage areas. In fact, right now, 34 States have made application to the Fed-
eral Government because of shortages of teachers, much like the shortage of physicians
in rural areas across the United States.

I accept the gentleman’s point of order, but let me tell you, there is some frustration
that I feel in that we in good faith went to the Congressional Budget Office last week
and asked for an analysis, only to have now today an indication that the CBO estimate
no longer holds. They told us there would be no additional expense. We come to the floor
and suddenly find out that in this case the Congressional Budget Office, which happens
to support our position, no longer holds.

I think that is a very dangerous precedent. If we are going to ask the CBO to do an
analysis, then my sense is the CBO analysis should be the rule of law on this floor.

The CHAIRMAN. Does anyone else wish to be heard on the point in order?

Mr. [Robert] WALKER [of Pennsylvania]. Yes, Mr. Chairman.

The CHAIRMAN. The gentleman from Pennsylvania may proceed. . . .

Mr. WALKER. At this point, Mr. Chairman, what I would ask is that the point of
order not be sustained, that the point of order while it comes timely is not sustainable
from the standpoint that the CBO has ruled that the matter before the House does not
extent an entitlement, that it in fact is something where the particular people covered
are assumed to have been covered previously, so therefore the amendment of the gen-
tleman from Wisconsin is in order and should be considered by the House.

Mr. FORD of Michigan. Mr. Speaker, may I be heard further on the point of order?

The CHAIRMAN. The gentleman from Michigan may proceed.

Mr. FORD of Michigan. Mr. Chairman, the gentleman from Pennsylvania apparently
was not on the floor when the previous ruling was made by the Chair on precisely the
same point of order, and the point of order was raised from that side of aisle.

I think it is really unfair hyperbole for the gentleman to come in late and suggest that
because I made the point of order that the ruling would be different than it was when
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the gentleman from Missouri [Mr. COLEMAN] on the Republican side made the point of
order. It is exactly the same point of order. The same issues are at stake and the same
assertion was made on the previous point of order that the Congressional Budget Office
made a mistake. It is not because it is my point of order that I expect them to rule on
it. I expect them to rule exactly as they did with the Republican point of order.

The CHAIRMAN. Does anyone else wish to be heard on the point of order?

Mr. WALKER. Mr. Chairman, may I be heard?

Mr. FORD of Michigan. Mr. Chairman, the gentleman has already been heard on this
point of order.

Mr. WALKER. So has the gentleman from Michigan, Mr. Chairman.

The CHAIRMAN. The gentleman may be heard more than once on a point of order.
The gentleman from Pennsylvania may proceed.

Mr. WALKER. I thank the gentleman.

Mr. Chairman, I plead guilty to not raising the point on the previous question. But
the point that I am making here is one of who is going to make determinations with
regard to the Budget Act? Our understanding all the way along had been that the Budget
Act was determined by the CBO. . . .

The CHAIRMAN (Mr. [Ed] PEASE [of Ohio]). Does anyone else desire to be heard on
the point of order? If not, the Chair is prepared to rule.

The Chair would observe that the fact that CBO assumed the inclusion of these bor-
rowers in its estimating model is not dispositive to the question of order under section
303. Moreover, under section 303 the Chair must be guided by the text and, unlike sec-
tions 302 and 311, is not required to accept Budget Committee estimates as conclusive.

Having said that, the Chair would point out that the issue here is identical to what
it was in the amendment raised by the gentlewoman from Hawaii, and based on the
same reasoning the Chair sustains the point of order.

§ 9.12 While under section 303 of the Congressional Budget Act() the
chairman of the Committee of the Whole is not required to rely
upon estimates from the Committee on the Budget in determining
whether a provision constitutes new budget authority in advance
of adoption of a budget resolution, the chairman of the Committee
of the Whole may rely upon Congressional Budget Office estimates
in order to maintain scorekeeping consistency under enforcement
provisions of title III of the Congressional Budget Act.

An amendment repealing an agricultural marketing quota (entitlement)
program for peanuts over a 5-year period was nevertheless held to provide
new budget authority for the ensuing fiscal year and not to be in order
under section 303(a) of the Congressional Budget Act prior to adoption of
the concurrent resolution on the budget for that fiscal year, where the chair-
man was persuaded by estimates from the Congressional Budget Office that
economic conditions under that repeal would result in decreased receipts
and increased Federal outlays during that (first) fiscal year.

1. 2 USC §634.
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On July 25, 1990,® the following occurred:

TITLE VIII—PEANUTS

SEC. 801. SUSPENSION OF MARKETING QUOTAS AND ACREAGE ALLOTMENTS.

The following provisions of the Agricultural Adjustment Act of 1938 shall not be applicable
to the 1991 through 1995 crops of peanuts:

(1) Subsections (a) through (5) of section 358 (7 U.S.C. 1358(a)—(7)).

(2) Subsections (a) through (h) of section 358a (7 U.S.C. 1358a(a)—-(h)).

(3) Subsections (a), (b), (d), and (e) of section 359 (7 U.S.C. 1359 (a), (b), (d), (e)).

(4) Part I of subtitle C of title I1I (7 U.S.C. 1361 et seq.).

(5) Section 371 (7 U.S.C. 1371). . . .

AMENDMENT OFFERED BY MR. ARMEY

Mr. [Richard] ARMEY [of Texas]. Mr. Chairman, I offer an amendment.
The Clerk read as follows:

Amendment offered by Mr. ARMEY: Strike out title VIII (page 153, line 1 through
page 189, line 22), and insert in lieu thereof the following:

TITLE VIII-PEANUTS

SEC. 801. REPEAL OF MARKETING QUOTA PROGRAM FOR PEANUTS.

(a) MARKETING QUOTAS.—Part VI of subtitle B of title III of the Agricultural Adjust-
ment Act of 1933 (7 U.S.C. 1357-1359), relating to peanuts, is repealed.

(b) PRICE SUPPORT LEVELS.—The Agricultural Act of 1949 (7 U.S.C. 1441 et seq.) is
amended—

(1) in section 101(b) (7 U.S.C. 1441(b)), by striking ‘‘and peanuts’’;

(2) in section 408(c) (7 U.S.C. 1428(c)), by striking ‘‘peanuts,’’; and

(3) by repealing sections 108, 108A, and 108B (7 U.S.C. 1445c, 1445c-1, and 1445c-2).

(c) CONFORMING AMENDMENTS.—(1) Sections 361, 371(a), 371(b), 373(a), 373(b), and 375(a) of
the Agricultural Adjustment Act of 1938 (7 U.S.C. 1361, 1371, 1373, and 1375) are amended
by striking ‘‘peanuts’ each place it appears.

(2) Section 373(a) of such Act (7 U.S.C. 1373(a)) is further amended—

(A) by inserting ‘‘and’ in the first sentence after ‘‘from producers,’’; and

(B) by striking ¢‘, all producers engaged in the production’ and all that follows through
‘“‘peanut-threshing machines’.

(3) Section 8(b)(2) of the Agriculture Adjustment Act (7 U.S.C. 608b(b)(2)), reenacted
with amendments by the Agricultural Marketing Agreement Act of 1937, is amended by
striking ¢, as determined under section 108B of the Agricultural Act of 1948 (7 U.S.C.
1445c-2),”.

SEC. 802. PRICE SUPPORT PROGRAM.

The Agricultural Act of 1949 (7 U.S.C. 1441 et seq.) is amended by inserting after section
107F (7 U.S.C. 1445b-5) the following new section:
“SEC. 108. PRICE SUPPORT PROGRAM FOR PEANUTS.

‘‘(a) IN GENERAL.—Except as provided in subsection (c¢), the prices of the 1991 and subse-
quent crops of peanuts shall be supported at such level as the Secretary determines to
be appropriate.

“(b) FACTORS.—In making the determination, the Secretary shall take into consider-
ation—

‘(1) the factors specified in paragraphs (1) through (8) of section 401(b);

““(2) the cost of production;

‘“(3) any change in the index of prices paid by farmers for production items, interest,
taxes, and wage rates during the period beginning January 1 and ending December 31 of
the calendar year immediately preceding the crop year for which the level of support is
being determined;

‘“(4) the demand for peanuts for domestic edible use, peanut oil, and meal;

““(b) expected prices of other vegetable oils and protein meals; and

‘“(6) the demand for peanuts in foreign markets.

“‘(¢) LIMITATION.—The level of price support determined by the Secretary for a crop of
peanuts shall not result in a net loss to the Federal Government in excess of the average

2. 136 CoNG. REC. 19155, 19160, 19161, 101st Cong. 2d Sess.

140



BUDGET PROCESS Ch. 41 §9

net loss to the Federal Government from supporting the 1987, 1988, and 1989 crops of pea-
nuts.”.
SEC. 803. EFFECTIVE DATE.

The amendments made by this title shall take effect beginning with the 1991 crop of
peanuts.

POINT OF ORDER

Mr. [Charles] HATCHER [of Georgia]. Mr. Chairman, I have a point of order.

The CHAIRMAN.® The gentleman will state it.

Mr. HATCHER. Mr. Chairman, the Armey amendment violates section 303 of the
Budget Act because it provides new budget authority in 1991 with no budget resolution
in place.

According to the Congressional Budget Office, commercial users of peanuts would sus-
pend their 1990 purchasing in anticipation of lower 1991 prices. CBO estimates that
1990 carryover stocks would fall by 50 percent, about 335 million pounds. Producers
would fail to redeem a similiar [sic] volume of peanut price support loans in the absence
of commercial use, resulting in a reduction of loan repayments of $110 million in fiscal
year 1991. CBO projects that CCC would be able to sell the acquired stocks of peanuts
at about half the acquisition price, netting $55 million of receipts in fiscal year 1992 and
no net cost in fiscal year 1993 through fiscal year 1995.

O 1440

The CHAIRMAN. Does the gentleman from Texas [Mr. ARMEY] wish to be heard on
the point of order?

Mr. ARMEY. I would like to be heard on the point of order, Mr. Chairman.

Mr. Chairman, if one reads the amendment on page 3, line 13, it begins “limitation,”
and the limitation is very, very much to the point. If I can just take a moment I will
read the limitation. It says:

The level of price support determined by the Secretary for a crop of peanuts shall
not result in a net loss to the Federal Government in excess of the average net loss
to the Federal Government for supporting the 1987, 1988 and 1989 crops of peanuts.

Mr. Chairman, on the basis of the inclusion of that limitation in the amendment I
would suggest that it does not violate, it does not have the violation that the gentleman
has raised as a point of order against the amendment.

The CHAIRMAN. . . .

Under section 302, where levels of spending and revenues are pertinent, the Chair
must rely on estimates—this is important, the Chair has to rely on estimates—provided
by the Committee on the Budget pursuant to subsection 302(g).» Under section 303,
however, the Chair is guided by arguments as to whether an amendment provides new
budget authority for the ensuing fiscal year.

In the instant case, having been informed by the gentleman from Georgia that the
Congressional Budget Office has scored the language of the amendment as providing new

3. David Bonior (MI).

4. Now section 312(a) of the Congressional Budget Act (2 USC §643). Pursuant to Rule
XXIX clause 4, adopted at the beginning of the 112th Congress, such authoritative
guidance with respect to budgetary levels may now be provided by the chairman of the
Committee on the Budget. House Rules and Manual §1105d (2011).
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budget authority of $110 million for fiscal 1991 based upon economic assumptions and
estimates that are unique to the peanut program, the Chair is inclined to give weight
to those estimates in order to maintain consistency in determinations under title III of
the Budget Act.

The Chair sustains the gentleman’s point of order.

Economic Assumptions

§ 9.13 To a section of a committee amendment providing eligibility
for benefits under the food stamp program and allowing an excess
shelter cost deduction not to exceed a certain dollar limit in com-
puting household income, an amendment requiring an adjustment
in the deduction ceiling, effective January 1, 1979, to reflect
changes in shelter and utility costs, was ruled out (on the assump-
tion that such costs would continue to rise) as providing new
spending (entitlement) authority to become effective in a fiscal
year for which a concurrent resolution on the budget had not yet
been adopted, in violation of section 303(a) of the Congressional
Budget Act.(D

On July 27, 1977, the following occurred:
The Clerk read as follows:

ELIGIBLE HOUSEHOLDS

SEC. 1205. (a) Participation in the food stamp program shall be limited to those
households whose incomes and other financial resources held singly or in joint owner-
ship are determined to be a substantial limiting factor in permitting them to obtain
a more nutritious diet. Assistance under this program shall be furnished to all eligible
households who make application for such participation. . . .

(e) In computing household income the Secretary shall allow (1) a standard deduc-
tion of $60 a month for each household, except those in Alaska, Hawaii, Guam, Puerto
Rico, and the Virgin Islands which shall be allowed a standard deduction determined
by the Secretary in accordance with the best available information on the relationship
of actual or potential itemized deductions claimed under the food stamp program in
those areas to such deductions in the forty-eight other States and the District of Co-
lumbia. Such standard deductions, starting on July 1, 1978, shall be adjusted every
July 1 and January 1 to the nearest $5 to reflect changes in the Consumer Price Index
of the Bureau of Labor Statistics for items other than food for the six months ending
the preceding March 31 and September 30, respectively. The Secretary shall allow ad-
ditional deductions (2) equal to 20 per centum of all earned income (other than that
excluded by subsection (d)), to any household receiving earned income in order to com-
pensate for taxes, other mandatory deductions from salary, and work expenses, (3) for
excess shelter costs to any household to the extent that the amount of actual shelter
costs of such household are in excess of 50 per centum of its income after all other

1. 2 USC §634(a).
2. 123 CoNG. REC. 25222, 25223, 95th Cong. 1st Sess.
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deductions have been subtracted, but such excess shelter deduction shall not exceed
$75 in the forty-eight States in the contiguous United States and the District of Colum-
bia, or in the case of Alaska, Hawaii, Guam, Puerto Rico, and the Virgin Islands, an
amount determined by the Secretary in accordance with the best available information
on the relationship of actual shelter costs of food stamp recipients in Alaska, Hawaii,
Guam, Puerto Rico, and the Virgin Islands, to such costs in all of the other States,
and such excess shelter deduction shall not be applied in any State for the purpose
of computing household income in order to determine eligibility pursuant to subsection
(c); and (4) a dependent care deduction, but not to exceed $75 a month per household,
for the actual cost of payments necessary for the care of a dependent when such care
enables a household member to accept or continue employment or training or education
preparatory to employment. . . .

Mr. [Matthew] McHUGH [of New York]. Mr. Chairman, I offer an amendment to the
amendment.
The Clerk read as follows:

Amendment offecer [sic] by Mr. MCHUGH to the amendment offered by Mr. FOLEY:
Insert the following language after the figure “$75” in section 1205(e)(3) at page 14,
line 11: “(adjusted annually to the nearest $5, commencing January 1, 1979, (to reflect
changes in the shelter and fuel and utilities components of housing in the Consumer
Price Index published by the Bureau of Labor Statistics of the Department of Labor
for the 12 month period ending the preceding September 30th)”.

POINT OF ORDER

Mr. [Steven] SYMMS [of Idaho]. Mr. Chairman, I make a point of order against the
amendment.

The CHAIRMAN.® The gentlemen will state the point of order.

Mr. SYMMS. Mr. Chairman, I make a point of order against the amendment offered
by the gentleman from New York (Mr. MCHUGH) on the grounds that it violates section
303(a)(4) of the Budget Control Act—Public Law 93-344.

Section 303(a) provides as follows:®

SEc. 303. (a) IN GENERAL.—It shall not be in order in either the House of Representa-
ti_x(fies or the Senate to consider any bill or resolution (or amendment thereto) which pro-
vides—

(1) new budget authority for a fiscal year;

(2) an increase or decrease in revenues to become effective during a fiscal year;

(3) an increase or decrease in the public debt limit to become effective during a fiscal
year; or

(4) new spending authority described in section 401(c)(2)(C) to become effective during
a fiscal year;

until the first concurrent resolution on the budget for such year has been agreed to pur-
suant to section 301.

The amendment obviously provides for additional entitlement in fiscal year 1979 and
is offered prior to the adoption of the first concurrent resolution for 1979 and is, there-
fore, subject to a point of order.

3. Frank Evans (CO).

4. Section 303 of the Congressional Budget Act (2 USC §634) has been amended on sev-
eral occasions since the time of this precedent and no longer takes the form described
here. Section 303(a)(4) now relates only to Senate proceedings.
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The CHAIRMAN. Does the gentleman from New York wish to be heard on the point
of order?

Mr. McHUGH. Yes, Mr. Chairman.

Mr. Chairman, as anyone knows, this bill covers a 4-year period. All the provisions
relating to entitlement relate to that 4-year period. Therefore, I think that the gentle-
man’s point of order is not well taken.

Second, there is no guarantee that there will be any additional funds required by this
amendment, if it should be adopted. It is an indexing amendment which is related to
the cost of shelter in the Consumer Price Index. If those costs should not rise, then this
amendment would have no impact.

So for those two reasons, I would indicate to the Chairman that this point of order
is not well taken.

The CHAIRMAN. Does the gentleman from Idaho wish to be heard further on the
point of order?

Mr. SYMMS. Mr. Chairman, speaking further on the point of order, the gentleman’s
own explanation of the amendment, the purpose of the cost index is to cover additional
costs incurred, estimated by economic planners of the future, and I think it does, in ef-
fect, and will, in fact, incur additional funding. Therefore, the point of order should be
sustained.

The CHAIRMAN. The Chair is ready to rule.

The gentleman from Idaho makes the point of order that the amendment offered by
the gentleman from New York (Mr. MCHUGH) violates section 303(a) of the Congressional
Budget Act of 1974 by providing for new spending—entitlement—authority which be-
comes effective in fiscal year 1979, and is proposed in advance of the adoption of the
first concurrent resolution on the budget® for that fiscal year.

The amendment would, beginning January 1, 1979, change the formula in H.R. 7940
by which households are determined to be eligible for food stamp entitlement benefits.
In determining such income level eligibility the bill provides that the household’s deduc-
tion that it may claim for excess shelter costs shall not exceed $75. The amendment
would permit an annual adjustment of that deduction to reflect changes in shelter and
fuel housing costs, and would, if such costs continued to escalate as they have, result
in new eligibility after January 1, 1979, for households which would not be eligible under
H.R. 7940 for food stamps.

In the opinion of the Chair, the amendment as drafted appears to constitute new
spending authority which first becomes effective in fiscal year 1979 and for that reason
is in violation of section 303(a) of the Congressional Budget Act. The Chair sustains the
point of order.

5. As noted in Section 1, the reforms to the Congressional Budget Act made by Gramm-
Rudman-Hollings eliminated the requirement of a first and second budget resolution
for a given fiscal year. Section 303(a) now applies to the one (and only) budget resolu-
tion required by the Budget Act.
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§ 10. Section 311

Background

Section 311 of the Congressional Budget Act(» provides a point of order
against the consideration of legislation providing budget authority that ex-
ceeds the spending ceiling or reduces revenues below the revenue floor es-
tablished by the most recent concurrent resolution on the budget. The point
of order addresses budget aggregates (i.e., total levels of budget authority
and revenues), rather than committee allocations (which are governed by
section 302(f)) or individual functional categories.

A point of order under section 311(a) is applicable to bills, joint resolu-
tions, amendments, motions and conference reports. The point of order will
be sustained if the enactment of the bill or resolution (in either its reported
form or the form recommended in a conference report) or the adoption and
subsequent enactment of an amendment would cause a breach of the spend-
ing limit (or a reduction of revenues below the revenue floor) established by
the concurrent resolution on the budget.® With respect to revenues, the
point of order applies not only to the first fiscal year covered by the budget
resolution, but also the total of that first fiscal year and the ensuing fiscal
years for which allocations are provided under section 302(a) of the Congres-
sional Budget Act.® Gramm-Rudman-Hollings® added an exception pro-
viding that when a declaration of war by the Congress is in effect, section
311(a) points of order are not applicable.

A waiver of section 311(a) points of order against the initial consideration
of a measure in the House does not extend to consideration of amendments
to that measure® or to consideration of conference reports on that measure,
unless specified in the waiver.(® Likewise, a waiver against initial consider-
ation of a measure in the House does not extend to motions to concur in
Senate amendments containing additional violations of sections 311(a), such
motions requiring separate waivers.(”)

The point of order is applicable in both the House and the Senate.® As
with other points of order under the Congressional Budget Act, a vote of

2 USC § 642.

See §§10.1-10.3, infra.

2 USC §642(a)(1). See § 11, infra.

Pub. L. No. 99-177.

See §10.8, infra.

See 128 CoNG. REC. 1270, 97th Cong. 2d Sess., Feb. 9, 1982 (H. Res. 356).

See §10.7, infra.

For an example of a section 311(a) point of order sustained in the Senate for an amend-
ment causing an outlay breach, see 133 CoNG. REC. 11990, 100th Cong. 1st Sess., May

A S &
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three-fifths of Senators duly chosen and sworn is required to waive section
311(a), pursuant to section 904(c).®

In the House, the point of order must be raised at the time the bill,
amendment, or conference report is first considered, and is untimely once
debate has begun on the measure.(19)

Gramm-Rudman-Hollings also codified the so-called “Fazio exception” at
section 311(c) of the Congressional Budget Act.(!1) That subsection exempts
from the application of section 311 certain measures that, although in
breach of the overall budget authority ceiling, would not cause the appro-
priate allocation of new budget authority made pursuant to section 302(a)(12
of the Budget Act for that fiscal year to be exceeded. Thus, if the enactment
of a bill or resolution (in its reported form or the form recommended by a
conference report) or the adoption and enactment of an amendment would
not cause the bill to exceed that committee’s 302(a) allocation, it would be
exempt from 311(a) points of order. The rationale for this exception is to
prevent penalizing committees that had avoided breaching their own budget
allocations but had, due to overspending by other committees, reported bills
breaching the total level of budget authority as established in the most re-
cent concurrent resolution on the budget.(!3

The Budget Enforcement Act of 1990 created a broad exception4 to cer-
tain Congressional Budget Act points of order (including sections 302, 303
and 311), which provided that certain categories of spending (including
emergency spending)(!> shall not be taken into account when evaluating

12, 1987. For examples of amendments struck down in the Senate on section 311(a)
points of order for reducing revenues below the revenue floor, see, e.g., 129 CoNG. REC.
9131, 9132, 9151, 98th Cong. 1st Sess., Apr. 20, 1983; and 129 CoNG. REC. 6564, 6565,
6573, 98th Cong. 1st Sess., Mar. 22, 1983. For an example of an amendment struck
down in the Senate for reducing a rescission (thus having the net effect of increasing
budget outlays above the spending ceiling), see 126 CONG. REC. 17469-79, 96th Cong.
2d Sess., June 27, 1980.

9. 2 USC § 621 note; House Rules and Manual §1127 (2011). For an example of a success-
ful waiver of this point of order, see 140 CONG. REC. 29956, 103d Cong. 2d Sess., Nov.
30, 1994. For an example of an attempted waiver that failed to achieve the necessary
three-fifths vote, see 142 CoNG. REC. 1462, 1476, 104th Cong., 2d Sess., Jan. 26, 1996.

10. See Deschler-Brown Precedents Ch. 31 §4.3, supra.

11. 2 USC §642(c).

12. See §10.9, infra.

13. Prior to the advent of Gramm-Rudman-Hollings, concurrent resolutions on the budget
would occasionally provide this same exception on an ad hoc basis. See §4, supra, and
§10.4, infra.

14. This exception was found in the temporary title VI of the Congressional Budget Act,
at section 606(d)(2). Pub. L. No. 101-508.

15. See Pub. L. No. 99-177, secs. 251(b)(1), 251(b)(2)(A-D), and 252(e).
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points of order under those sections. The BEA of 1990 also clarified the
scope of section 311 by substituting “joint resolution” for “resolution” to
avoid the possibility that a simple resolution of the House (such as a special
order of business reported from the Committee on Rules) could violate sec-
tion 311.(16 Finally, the BEA of 1990 also inadvertently broke a cross-ref-
erence in section 311(c) (the “Fazio exception”) to committee allocations
made pursuant to title VI of the Congressional Budget Act.(1? This error
was temporarily repaired by a specific clarification contained in the budget
resolution for fiscal year 1993.(1®)

Rule XXI clause 8(19 provides that points of order under title III of the
Budget Act (including section 311(a)) apply to unreported as well as re-
ported measures, beginning in 2007.20

Pursuant to section 308(b) of the Budget Act,2D the Committee on the
Budget must report periodically to the House a status update on current
House budget actions as compared to the spending ceiling and the revenue
floor of the latest budget resolution in order to aid point of order enforce-
ment (including section 311 of the Budget Act).?2 Section 312(a) provides
that evaluation of points of order under titles III and IV of the Budget Act,
including section 311(a), shall be made on the basis of estimates provided
by the Committee on the Budget.?® Pursuant to Rule XXIX clause 4, such
estimates may be provided by the chairman of that committee.(?%

16. Parliamentarian’s Note: Prior to this change, section 311 was liable to the interpreta-
tion that a special order of business “self-executing” text containing budget authority
violating aggregate budget levels or “hereby” concurring in Senate amendments with
similar violations would “provide” such impermissible budget authority and therefore
not be in order. The revision described here allowed the Committee on Rules this addi-
tional procedural flexibility without the need for Budget Act waivers.

17. Between 1990 and 1998, committee allocations were made pursuant to authority found
in section 602 of the Congressional Budget Act, rather than section 302. See § 11, infra.
However, section 311(c) was not amended to account for this change and its provisions
were still textually tied to (non-existent) committee allocations made pursuant to sec-
tion 302. As noted in the following footnote, a clarifying statement was carried in the
budget resolution for fiscal year 1993 to reflect congressional intent to continue the
“Fazio exception” during this time period.

18. 138 CoNG. REc. 12156, 102d Cong. 2d Sess., May 20, 1992 (H. Con. Res. 287, sec. 11).
See § 4, infra.

19. House Rules and Manual § 1068¢ (2011).

20. See §11, infra.

21. 2 USC §639(b).

22. See § 7, supra.

23. 2 USC §643(a). A form of this provision (applicable only to section 311 points of order)
was originally found in section 311(b) of the Congressional Budget Act, prior to
Gramm-Rudman-Hollings.

24. House Rules and Manual §1105d (2011).
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Provisions Constituting a Breach

§ 10.1 Against a motion to concur in a Senate amendment with an
amendment providing additional new budget authority for a fiscal
year for which current levels of such authority were already in
breach of the totals and allocations established under the perti-
nent budget resolution, the Speaker sustained points of order
raised under sections 302(f) and 311(a) of the Congressional Budg-
et Act) as further exceeding the relevant levels.

On Sept. 28, 1989, the following occurred:

The text of the amendment is as follows:

Senate amendment No. 6: Page 12, line 10, strike out “$124,532,000” and insert:
“$48,000,000”.

POINT OF ORDER

Mr. [William] FRENZEL [of Minnesota]. Mr. Speaker, I make a point of order against
the language in the pending motion as a violation of section 311(a).

The SPEAKER pro tempore.® The gentleman will suspend and let the motion be read
first.

MOTION OFFERED BY MR. FAZIO

Mr. [Victor] FAZIO [of California]. Mr. Speaker, I offer a substitute motion.
The SPEAKER pro tempore. First the Clerk will report the original motion.
The Clerk read as follows:

Mr. FAZIO moves that the House recede from its disagreement to the amendment
of the Senate numbered 6 and concur therein with an amendment, as follows:

In lieu of the sum stricken and inserted by said amendment, insert the following:
“$115,661,000, of which $29,379,000 is available only for Senate official mail costs, to
be disbursed by the Secretary of the Senate, $54,561,000 is available only for House
official mail costs, to be disbursed by the Clerk of the House, and $31,721,000 is an
additional amount for fiscal year 1989”.

Mr. [Jerry] LEWIS of California (during the reading). Mr. Speaker, I ask unanimous
consent that the motion be considered as read and printed in the RECORD.

The SPEAKER pro tempore (Mr. HERTEL). Is there objection to the request of the gen-
tleman from California?

Mr. FRENZEL. Mr. Speaker, reserving the right to object, I want to hear the amend-
ment. I object to the request of the gentleman from California.

The SPEAKER pro tempore. The Clerk will read the motion.

The Clerk read the balance of the motion.

The SPEAKER pro tempore. The Clerk read the original motion, not the substitute mo-
tion of the gentleman from California [Mr. FAZIO].

1. 2 USC §§633(f), 642(a).
2. 135 CoNG. REc. 22267, 101st Cong. 1st Sess.
3. Dennis Hertel (MI).
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Dges the gentleman from Minnesota [Mr. FRENZEL] have a point of order on that mo-
tion?

Mr. FRENZEL. Mr. Speaker, I do have a point of order against the original motion.

The SPEAKER pro tempore. The gentleman will state his point of order.

Mr. FRENZEL. Mr. Speaker, I make a point of order against the language in the pend-
1r%g1 gr,r;ztion under section 311(a) and section 302(f)(1) o% the Congressional Budget Act
0 .

This language violates the above-mentioned sections of the Budget Act because it con-
tains $31.7 million in new budget authority for fiscal year 1989.

Section 311(a) of the Budget Act provides a point of order against any bill, amendment,
or conference report which provides new budget authority that would cause the appro-
priate level of total new budget authority for a fiscal year to be exceeded. According to
the Parliamentarian’s status report filed in the CONGRESSIONAL RECORD of September 19,
1989, the appropriate level of total new budget authority contained in House Concurrent
Resolution 268, the concurrent budget resolution for fiscal year 1989, has been exceeded
by $16.6 billion. This language would add an additional $31.7 million to the amount of
this excess.

Section 302(f)(1) of the Budget Act provides that it shall not be in order to consider
a bill, amendment, or conference report providing new budget authority which would
cause the appropriate committee allocation to be exceeded. The Appropriations Com-
mittee has exceeded its committee allocation for fiscal year 1989 by $1.3 billion. This lan-
guage would add $31.7 million new budget authority to this overage, thereby violating
section 302(f)(1) of the Budget Act.

I believe the motion before us constitutes a violation of both of those sections.

The SPEAKER pro tempore. Does the gentleman from California [Mr. FAZIO] wish to
be heard on the point of order?

Mr. FAZIO. Yes, I do, Mr. Speaker.

The SPEAKER. The gentleman is recognized.

Mr. FAZIO. Mr. Speaker, this is simply an effort to keep our commitment to pay for
the bills that have been incurred. We are paying in this supplemental appropriation for
the current fiscal year, $31.7 million which has already been expended. Rather than
carry that forward into the future as has been the case in the past on occasion, we felt
it was most appropriate to pay it in this fiscal year as part of the supplemental attached
to this bill. This money ought not to be paid by the public through postal rates. It cer-
tainly has been incurred by the Congress. We believe that we ought to keep faith with
the Postal Service and pay every one of the bills that come due for services rendered.
I hope we will be willing to continue our record of having paid all our bills.

Therefore I would hope the gentleman would withdraw his point of order.

fTh((ie S?PEAKER pro tempore. Does the gentleman from Minnesota insist on his point
of order?

Mr. FRENZEL. Mr. Speaker, I do insist.

Mr. FAZIO. Mr. Speaker, I concede the point of order.

The SPEAKER pro tempore (Mr. HERTEL). For the reasons stated by the gentleman
from Minnesota, the point of order is sustained by the Chair based on the estimate fur-
nished by the Budget Committee.

Provisions Not Constituting a Breach

§ 10.2 Sections 311(a) and 302(f) of the Congressional Budget Act®
prohibit consideration of bills and amendments containing new

1. 2 USC §§642(a), 633(f).
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budget authority or outlays in excess of aggregate totals or
amounts allocated to committees, but do not apply to provisions
which do not constitute new budget authority or outlays but in-
stead result in outlay savings such as prepayment of government
loans.

On June 30, 1987, an amendment was found not to violate section
311(a) of the Budget Act:

The SPEAKER pro tempore.® The Clerk will designate the next amendment in dis-
agreement.
The text of the amendment is as follows:

Senate amendment No. 223: Page 49, after line 17, insert:

RURAL ELECTRIFICATION ADMINISTRATION

Notwithstanding the amount authorized to be prepaid under section 306A(d)(1) of
the Rural Electrification Act of 1936 (7 U.S.C. 936a(d)(1)), a borrower of a loan made
by the Federal Financing Bank and guaranteed under section 306 of such Act (7 U.S.C.
936) that serves six or fewer customers per mile may, at the option of the borrower,
prepay such loan (or any loan advance thereunder) during fiscal year 1987 or 1988,
in accordance with section 306A of such Act.

MOTION OFFERED BY MR. WHITTEN

Mr. [Jamie] WHITTEN [of Mississippi]. Mr. Speaker, I offer a motion.
The SPEAKER pro tempore. The Clerk will designate the motion.
The text of the motion is as follows:

Mr. WHITTEN moves that the House recede from its disagreement to the amendment
of the Senate numbered 223 and concur therein with an amendment, as follows: In
lieu of the matter inserted by said amendment, insert the following:

RURAL ELECTRIFICATION ADMINISTRATION

Hereafter, notwithstanding section 306A(d) of the Rural Electrification Act of 1936
(7 U.S.C. 936(d)), a borrower of a loan made by the Federal Financing Bank and guar-
anteed under section 306 of such Act (7 U.S.C. 936) may, at the option of the borrower,
prepay such loan (or any loan advance thereunder) in accordance with section 306A
of such Act.

PARLIAMENTARY INQUIRY

Mr. [Ronald] PACKARD [of California]. Mr. Speaker, I have a parliamentary inquiry.
The SPEAKER pro tempore. The gentleman will state it.

Mr. PACKARD. Mr. Speaker, is this the amendment that deals with the Rural
Electrication [sic] Administration?

The SPEAKER pro tempore. The gentleman is correct.
2. 133 ConNG. REc. 18307, 18308, 100th Cong. 1st Sess. For section 302(f) points of order,

see § 11, infra.
3. Daniel Glickman (KS).
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POINT OF ORDER

Mr. PACKARD. Mr. Speaker, I have a point of order.

The SPEAKER pro tempore. The gentleman will state it.

Mr. PACKARD. Mr. Speaker, I make a point of order, the following points of order,
actually:

No. 1, that subject to rule 21, clause 2, this amendment is legislating on appropriation
bills.

No. 2, that this amendment is not germane to the supplemental appropriations bill.

No. 3, that this amendment violates section 302(f) of the Congressional Budget Act.

No. 4, that this amendment violates section 311(a) of the Congressional Budget Act.

The SPEAKER pro tempore. Does the gentleman from Mississippi wish to be heard
on the point of order?

Mr. WHITTEN. Mr. Speaker, I rise in opposition to the point of order. This amend-
ment is germane to the amendment of the Senate.

What the amendment does is quite straightforward. It removes the phrase “that serves
6 or fewer customers per mile” from the Senate amendment. This has the direct result
of allowing REA’s that have population density of up to 12.4 customers per mile to qual-
ify, rather than just 6 customers per mile.

The amendment does not change the class of borrowers that can prepay; it simply en-
larges the same class. It does not add some other type of borrower.

The Senate amendment allows Rural Electrification Administration borrowers who
serve six or fewer customers per mile of line to refinance their REA guaranteed debt with
the Federal Financing Bank without being assessed a prepayment penalty.

There are 51 borrowers whose loans bear an interest rate such that they would be
worthwhile to refinance at present interest rates.

At present there are 31 borrowers with loans whose density is 6 or fewer per mile.

There are 20 borrowers with loans whose density is greater than 6 customers per mile
of line.

The conference agreement would allow all 51 borrowers to refinance their loans rather
than only 31 borrowers.

This type of amendment is clearly in order and is germane.

Cannon’s procedures states, “A general subject may be amended by specific proposition
of the same class.” Mr. Speaker, this is exactly what is being done.

In fact, the amendment is even stricter. In effect, what is involved is a proposition
being amended by the same proposition in the same class. Clearly, such an amendment
expands the scope, but is germane.

Mr. Speaker, I respectfully request that the point of order be overruled.

I believe this is not a violation of any provision of the Budget Act. It is not in violation,
since no allocation of discretionary budget authority has been exceeded.

The SPEAKER pro tempore. Are there other Members who wish to be heard on the
point of order?

Mr. PACKARD. Simply, Mr. Speaker, that it appears to me obvious that this is legis-
lating differently than what is in the supplemental, in that it does change the Govern-
ment’s budget responsibilities to the loans that have been executed some years ago by
the different providers from the REA.

I cannot conceive that changing those budget requirements and obligations would be
a legislative matter.
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The SPEAKER pro tempore. The Chair is prepared to rule.

With respect to the issue of whether this motion constitutes legislation on an appro-
priations bill, the Chair rules that it is not in violation of clause 2 ———-—-XX, since the
amendment was brought back in disagreement for a separate vote, not as part of the
conference report. Therefore, the Chair rules that the motion, while continuing legislation
on an appropriation bill; does not violate any rule of the House at this stage of the pro-
ceedings as an amendment to the Senate amendment.®

With respect to the germaneness issue that the gentleman raises, the motion is ger-
mane to the Senate amendment since relating to the same class of borrowers covered
by the Senate amendment and the Senate amendment itself is being brought back in
disagreement for a separate vote. Therefore, there is no valid germaneness point of order
with respect to the motion disposing of the Senate amendment.®®

With respect to the Budget Act points of order, the sections that the gentleman cited,
this motion provides for a prepayment provision on loans. It involves no budget authority
or budget outlays in fiscal year 1987. It actually results in outlay savings, not expendi-
tures, in 1987, since it involves prepayment of loans.

Therefore, the Chair overrules the various points of order.

§ 10.3 To an appropriation bill containing new budget outlays al-
ready in excess of the total level permitted by the second concur-
rent resolution(® on the budget for that fiscal year, where the bill
was considered under a waiver of section 311(a) of the Congres-
sional Budget Act,® an amendment striking a proposed rescission
of existing budget authority in the bill was ruled out in the House
for violating section 311(a), as further exceeding the total budget
outlay ceiling in the second concurrent resolution on the budget.

Section 311(a) of the Budget Act, precluding any amendment “providing
additional new budget authority” which would cause the appropriate level
of total new budget authority or budget outlays to be exceeded, has been
interpreted to prohibit consideration of an amendment striking out a rescis-
sion of existing budget authority where its effect was to increase the net
total new budget authority in the bill (an amount calculated by offsetting
rescissions in the bill against new appropriations) resulting in a further
breach of the spending ceiling in the applicable budget resolution.

On May 12, 1981,® the following occurred:

The Clerk read as follows:

4. For more on points of order under Rule XXI clause 2, see generally Deschler’s Prece-
dents Ch. 26, supra.

5. For more on the germaneness rule, see generally Deschler-Brown Precedents Ch. 28,
supra.

1. The revisions to the Congressional Budget Act made by Gramm-Rudman-Hollings
eliminated the requirement of a second annual budget resolution.

2. 2 USC §642(a).

3. 127 CoNG. REC. 9314, 9315, 97th Cong. 1st Sess.
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PAYMENTS IN LIEU OF TAXES

(RESCISSION)

Of the funds appropriated under this head in the Interior and Related Agencies Ap-
propriations Act, 1981 (Public Law 96-514) and previous Interior Department Appro-
priations Acts $108,000,000 are rescinded.

AMENDMENT OFFERED BY MR. LUJAN

Mr. [Manuel] LUJAN [of New Mexico]. Mr. Chairman, I offer an amendment.
The Clerk read as follows:

Amendment offered by Mr. LUJAN: Page 57 strike out line 7 through line 12.

Mr. [Sidney] YATES [of Illinois]. Mr. Chairman, I reserve a point of order against the
amendment. . . .

Mr. YATES. Mr. Chairman, I insist on my point of order.

The CHAIRMAN pro tempore.® The gentleman will state his point of order.

Mr. YATES. Mr. Chairman, I make a point of order against the amendment.

I make a point of order against the gentleman’s amendment because it provides addi-
tional budget authority and budget outlays in excess of the budget authority and budget
outlay totals agreed to in the latest concurrent budget resolution and is in violation of
section 311 of the Congressional Budget Act (Public Law 93-344).

The gentleman’s amendment proposes to delete language (to reduce an amount) in the
bill which has the effect of providing budget authority and budget outlays in excess of
the current budget ceilings for fiscal year 1981. Section 311 of the Congressional Budget
Act states that it shall not be in order to consider any amendment providing additional
budget authority or spending authority the adoption of which would cause the appro-
priate level of total budget authority of total budget outlays set forth in the most recently
agreed to concurrent resolution on the budget to be exceeded.

As we all know, on March 18, 1981, Mr. JONES, chairman of the House Budget Com-
mittee, placed in the CONGRESSIONAL RECORD the reestimates of budget authority and
budget outlays required of him by the Congressional Budget Act which indicate that the
fiscal year 1981 budget authority ceiling has been exceeded by $19.6 billion and the
budget outlay ceiling has been exceeded by $27.6 billion. The House has recently passed
a measure adjusting those ceilings upward but that measure must still be worked out
in conference with the Senate.

With these reestimates in place and in the absence of a new resolution having been
agreed to raising these ceilings, there is no room left to provide any additional budget
authority or outlays. In fact, these budget levels are currently in deficit by billions of
dollars.

The gentleman’s amendment therefore exceeds the current budget ceilings and is in
violation of section 311 of the Congressional Budget Act. It is out of order.

The CHAIRMAN pro tempore. Does the gentleman from New Mexico care to respond
to the point of order?

Mr. LUJAN. I would like to address the point of order; I certainly would, Mr. Chair-
man.

4. Jonas Frost (TX).
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What the gentleman says is absolutely correct, but I think we are forgetting one fact
here. The previous amendment that just passed reduced that budget amount by $376
million. Certainly, $108 million would fit very nicely under that figure of $376 million.

The CHAIRMAN pro tempore. The Chair is prepared to rule. The amendment offered
by ‘flhebglelsntleman from New Mexico proposes to strike a rescission of funds contained
in the bill.

The amendment, by striking the amount of the rescission in the bill, has the effect
of increasing the net amount of new budget authority contained in the bill as a whole,
and also has the obvious effect of increasing total outlay levels further above the ceiling
currently in place for fiscal year 1981, contained in House Concurrent Resolution 448 of
the 96th Congress.

As indicated in the letter from the Budget Committee to the Speaker inserted in the
RECORD of March 18, 1981, the outlay ceiling for fiscal year 1981 as of that date had
already been exceeded by $27 billion. Thus, despite adoption of the prior amendment,
the amendment falls within the prohibition stated in section 311 of the Budget Act, as
indicated in a ruling by the Presiding Officer in the other body on June 27, 1980, where-
]ii)r}llan attempt was made to reduce a rescission in last year’s supplemental appropriation

ill.

The Chair, therefore, sustains the point of order raised by the gentleman from Illinois

(Mr. [Sidney] YATES).

Rejection of Legislation

§ 10.4 During debate on the second concurrent resolution on the
budget,(») the chairman of the Committee on the Budget evinced
his opinion® that a resolution of disapproval under the Trade Act
of 1974 (disapproving of the President’s recommendation to extend
most-favored nation status) would not violate the Congressional
Budget Act (even though its rejection would cause a decrease in
revenues).®®

On Sept. 19, 1979,® the following occurred:

1. The revisions to the Congressional Budget Act made by Gramm-Rudman-Hollings
eliminated the requirement of a second annual budget resolution.

2. These comments are especially noteworthy given the present authorities of the chair-
man of the Committee on the Budget under section 312(a) of the Congressional Budget
Act (2 USC §643(a)) and Rule XXIX clause 4 (House Rules and Manual §1105d (2011)).
See § 7, supra.

3. Parliamentarian’s Note: The extension of most-favored nation status was scored to pro-
vide a small revenue loss. The extension (and thus the revenue loss) would occur auto-
matically unless Congress adopted a resolution of disapproval under the procedures of
the Trade Act. If Congress were to reject such a resolution of disapproval, the extension
would go into effect along with the resulting revenue loss. However, section 311(a) of
the Congressional Budget Act only prohibits consideration of measures whose enact-
ment, not whose rejection, would cause a breach of the relevant budgetary levels. Thus,
the revenue loss occasioned by such rejection would have no cognizance under section
311(a).

4. 125 CoNG. REc. 25409, 96th Cong. 1st Sess.
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Mr. [Robert] GIAIMO [of Connecticut]. Mr. Chairman, I move to strike the last word.

The CHAIRMAN.® The gentleman from Connecticut (Mr. GIAIMO) is recognized for 5
minutes.

Mr. GIAIMO. Mr. Chairman, I yield to the gentleman from Ohio (Mr. VANIK) who is
concerned about a matter which he wishes to discuss with me.

Mr. [Charles] VANIK [of Ohio]. Mr. Chairman, later during this session or during the
fiscal year for which we are preparing the budget, the administration may submit a
most-favored-nation treaty for the approval of the Congress. Under the Trade Act, such
recommendation takes effect unless the Congress does not disapprove. Now, such an ex-
tension of most-favored-nation status involves a small revenue loss.

Can the chairman of the committee advise me as to whether in his opinion such resolu-
tions of disapproval would be subject to points of order under the provisions of the Budg-
et Act?

Mr. GIAIMO. Mr. Chairman, I have checked into this matter, and my best under-
standing is that since they are resolutions of disapproval, they would not be subject to
a point of order under the provisions of the Budget Act.

Mr. VANIK. Mr. Chairman, I thank the distinguished chairman of the Committee on
the Budget.

Waivers

§ 10.5 Although under section 311(a) of the Congressional Budget
Act® a point of order that new budget authority or outlays in the
bill exceeds the spending ceiling of a concurrent resolution on the
budget must be made against initial consideration of the bill, and
not against separate paragraphs therein, the Committee on Rules
may report a special order waiving that point of order against con-
sideration but providing instead for separate points of order
against designated paragraphs containing excessive budget au-
thority or outlays.

On May 6, 1982, a Member called up the following special order of busi-
ness resolution (not ultimately agreed to by the House) providing that some
portions of the bill (but not others) would be subject to points of order under
section 311(a) of the Congressional Budget Act:

H. REs. 415

Resolved, That upon the adoption of this resolution it shall be in order to move that
the House resolve itself into the Committee of the Whole House on the State of the
Union for the consideration of the bill (H.R. 5922) making urgent supplemental appro-
priations for the fiscal year ending September 30, 1982, and for other purposes, and
the provisions of section 311(a) of the Congressional Budget Act of 1974. [sic] (Public

5. William H. Natcher (KY).
1. 2 USC §642(a).
2. 128 CoNG. REcC. 8905, 97th Cong. 2d Sess.
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Law 93-344) are hereby waived only against the initial consideration of said bill in
the House: Provided, however, That it shall be in order, when each of the following
paragraphs of the bill is read, and before debate thereon or amendment thereto, to
make a point of order that the paragraph contains new budget authority for fiscal year
1982 which would cause the appropriate level of total new budget authority or total
budget outlays set forth in the second concurrent resolution on the budget for fiscal
year 1982 (S. Con. Res. 50) to be exceeded in a manner which would be proscribed
by section 311(a) of the Congressional Budget Act if such paragraph were considered
as a separate bill, and if the Chair sustains any such point of order the paragraph
in question shall be stricken from the bill without further action of the House: page
4, lines 1 through 4 (“Special Institutions-Howard University”); page 4, lines 5 through
12 (“Related Agencies—Action—Operating Expenses, Domestic Programs”); page 10,
lines 1 through 9 (“Bureau of Alcohol, Tobacco and Firearms—Salaries and Expenses”);
page 11, lines 3 through 6 (“Department of Commerce—General Administra-
tion—Salaries and Expenses”); page 11, lines 7 through 12 (“Economic Development
Administration—Salaries and Expenses (Transfer of Funds)”); and page 11, lines 13
through 16 (“National Oceanic and Atmospheric Administration—Operations, Re-
search, and Facilities”). During the consideration of said bill, all points of order against
the following provisions in said bill for failure to comply with the provisions of clauses
2 and 6 of rule XXI are hereby waived: beginning on page 2, lines 4 through 10; begin-
ning on page 2, lines 11 through 17; beginning on page 2, lines 18 through 24; begin-
ning on page 3, lines 8 through 15; beginning on page 4, line 16 through page 7, line
10; beginning on page 7, lines 11 through 18; beginning on page 7, line 20 through
page 8, line 8; beginning on page 9, lines 3 through 6; beginning on page 9, lines 12
through 16; beginning on page 10, lines 10 through 13; and beginning on page 12, lines
12 through 21.

O 1200
The SPEAKER.® The gentleman from Mississippi is recognized for 1 hour.

§ 10.6 The House has agreed to a special order of business resolution
reported from the Committee on Rules containing an explicit waiv-
er of points of order under section 311 of the Congressional Budg-
et Act.(D

On May 9, 2001, the following occurred:

PROVIDING FOR CONSIDERATION OF H.R. 581, WILDLAND FIRE
MANAGEMENT ACT

Mr. [Doc] HASTINGS of Washington. Madam Speaker, by direction of the Committee

on Rules, I call up House Resolution 135 and ask for its immediate consideration.

[y
.

The Clerk read the resolution, as follows:

H. REs. 135

Resolved, That at any time after the adoption of this resolution the Speaker
may, pursuant to clause 2(b) of rule XVIII, declare the House resolved into the Com-
mittee of the Whole House on the state of the Union for consideration of the bill (H.R.

. Thomas O’Neill (MA).

2 USC §642.
147 CONG. REC. 7474, 7475, 107th Cong. 1st Sess.
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581) to authorize the Secretary of the Interior and the Secretary of Agriculture to use
funds appropriated for wildland fire management in the Department of the Interior
and Related Agencies Appropriations Act, 2001, to reimburse the United States Fish
and Wildlife Service and the National Marine Fisheries Service to facilitate the inter-
agency cooperation required under the Endangered Species Act of 1973 in connection
with wildland fire management. The first reading of the bill shall be dispensed with.
Points of order against consideration of the bill for failure to comply with section 311
of the Congressional Budget Act of 1974 are waived. General debate shall be confined
to the bill and shall not exceed one hour equally divided and controlled by the chair-
man and ranking minority member of the Committee on Resources. After general de-
bate the bill shall be considered for amendment under the five-minute rule. The bill
shall be considered as read. All points of order against provisions in the bill are
waived. During consideration of the bill for amendment, the Chairman of the Com-
mittee of the Whole may accord priority in recognition on the basis of whether the
Member offering an amendment has caused it to be printed in the portion of the CON-
GRESSIONAL RECORD designated for that purpose in clause 8 of rule XVIII. Amend-
ments so printed shall be considered as read. At the conclusion of consideration of the
bill for amendment the Committee shall rise and report the bill to the House with such
amendments as may have been adopted. The previous question shall be considered as
ordered on the bill and amendments thereto to final passage without intervening mo-
tion except one motion to recommit with or without instructions.

The SPEAKER pro tempore.® The gentleman from Washington (Mr. HASTINGS) is rec-
ognized for 1 hour.
Mr. HASTINGS of Washington. . . .

The rule further provides that the bill shall be 0}}1)81'1 for amendment at any point and
waives all points of order against the bill. Finally, the rule authorizes the Chair to accord
priority in recognition to Members who have preprinted their amendments in the CON-
GRESSIONAL RECORD, and provides one motion to recommit, with or without instruc-
tions. . . .

The previous question was ordered.
The resolution was agreed to.
A motion to reconsider was laid on the table.

§ 10.7 By unanimous consent, the House agreed to consider (prior to
the stage of disagreement) a motion in the House to concur in a
Senate amendment to a special appropriation bill without inter-
vening motion and to waive all points of order() against consider-
ation of the Senate amendment (containing new budget authority
in excess of the ceiling established by the second concurrent reso-
lution on the budget for fiscal 1982, in violation of section 311 of
the Congressional Budget Act).®

3. Judy Biggert (IL).

1. Parliamentarian’s Note: Although section 311(a) points of order had been waived
against initial consideration of the bill in the House, such a waiver does not extend
to consideration of a motion to concur in a Senate amendment.

2. 2 USC §642. See also Deschler-Brown Precedents Ch. 29 §2.39, supra. The revisions
to the Congressional Budget Act made by Gramm-Rudman-Hollings eliminated the re-
quirement of a second annual budget resolution.
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On Feb. 10, 1982,3) the following occurred:

MAKING IN ORDER ON TODAY OR ANY DAY THEREAFTER CONSIDERATION
OF HOUSE JOINT RESOLUTION 389, URGENT SUPPLEMENTAL APPRO-
PRIATION FOR DEPARTMENT OF AGRICULTURE, 1982

Mr. [James] WRIGHT [of Texas]. Mr. Speaker, I ask unanimous consent that it shall
be in order today or any day thereafter, any rule of the House to the contrary notwith-
standing, to consider a motion in the House to take from the Speaker’s table the joint
resolution (H.J. Res. 389) making an urgent supplemental appropriation for the Depart-
ment of Agriculture for the fiscal year ending September 30, 1982, with the Senate
amendment thereto, and to concur in said Senate amendment, and that the previous
question shall be considered as ordered on said motion to final adoption without inter-
vening motion.

The SPEAKER pro tempore.® Is there objection to the request from the gentleman
from Texas?

Mr. FRENZEL. Reserving the right to object, Mr. Speaker, if the distinguished major-
ity leader would answer a question.

As T understand the Senate amendment to House Joint Resolution 389, it is in fact
the low-income energy assistance bill as that bill was reported out of the House Appro-
priatiogs Committee before the Broyhill amendment was adopted in this body; is that
correct?

Mr. WRIGHT. Mr. Speaker, will the gentleman yield?

Mr. FRENZEL. I yield to the gentleman from Texas.

Mr. WRIGHT. I thank the gentleman for yielding.

I believe that is essentially correct. I do know that the amendment to this Commodity
Credit Corporation bill is the low-income fuel assistance bill which we passed in the
House as separate legislation.

Mr. FRENZEL. I thank the gentleman for his comments.

Further reserving the right to object, Mr. Speaker, I do have a strong objection to the
low-income energy assistance bill. I think it is a bad thing that it has been attached to
House Joint Resolution 389 which in my judgment is absolutely essential.

Because the majority has accepted the suggestion to make the unanimous-consent
agreement one for consideration rather than immediate approval and the House will
therefore have the opportunity to express its objection, at least as many of those in the
House who wish to do so will have that right, I have no objection.

Mr. Speaker, I withdraw my reservation of objection.

T The? SPEAKER pro tempore. Is there objection to the request of the gentleman from
exas’

There was no objection.

§ 10.8 The House has adopted a special order of business resolution
making in order consideration of a supplemental and continuing
appropriation bill and waiving points of order under sections
303(a)» and 311(a)® of the Congressional Budget Act against ini-
tial consideration of the bill (but not against amendments thereto).

3. 128 CoNG. REC. 1462, 97th Cong. 2d Sess.
4. David Obey (WI).

1. 2 USC §634(a).

2. 2 USC §642(a)
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On May 12, 1981, the following occurred:

Mr. [Richard] BOLLING [of Missouri]. Mr. Speaker, by direction of the Committee on
Rules, I call up House Resolution 137 and ask for its immediate consideration.
The Clerk read the resolution, as follows:

H. REs. 137

Resolved, That upon the adoption of this resolution it shall be in order to move that
the House resolve itself into the Committee of the Whole House on the State of the
Union for the consideration of the bill (H.R. 3512) making supplemental and further
continuing appropriations for the fiscal year ending September 30, 1981, rescinding
certain budget authority, and for other purposes, and the provisions of sections
303(a)(1) and 311(a) of the Congressional Budget Act of 1974 (Public Law 93-344) are
hereby waived only against the initial consideration of said bill in the House. During
the consideration of said bill, the provisions of clauses 2 and 6, rule XXI shall apply
as if the bill had been reported from the Committee on Appropriations, and all points
of order against the bill for failure to comply with said provisions are hereby waived.

The SPEAKER pro tempore.® The gentleman from Missouri (Mr. Bolling) is recog-
nized for 1 hour.

Mr. BOLLING. Mr. Speaker, I yield 30 minutes to the gentleman from Mississippi (Mr.
Lott).

Mr. Speaker, this rule makes in order a very complicated appropriations bill which in-
cludes the supplemental, rescissions and the continuing resolution. It deals with a couple
of years, 1981 and 1982. The waivers are necessary because of the Budget Act and the
rules of the House. There are a rather limited number of amendments that will be in
order. Most of them would be amendments to strike.

Unless there is a desire for a great deal of detail, I would just say that it makes in
order the second bill, rather than the first one brought to the Committee on Rules from
the Appropriations Committee.

The second bill is somewhat modified. It reduces $500 million in defense spending and
it knocks out some language violently objected to by several of the committees; but I
think the matter represents a bipartisan and unanimous, as I understand it, Appropria-
tions Committee.

I therefore think the rule should be passed.

Mr. WALKER. Mr. Speaker, will the gentleman yield?

Mr. BOLLING. I yield to the gentleman from Pennsylvania.

Mr. WALKER. Did I understand in the rule that sections of the Budget Act were
waived by the bill itself, but those sections of the Budget Act would not be waived in
the amending process; is that the situation?

Mr. BOLLING. That is the effect. As the result of this, there is no way to waive points
of order against amendments unless the amendments are listed and we have listed no
such amendments.

Mr. WALKER. I thank the gentleman.

Mr. BOLLING. Mr. Speaker, I reserve the balance of my time.

3. 127 CoNG. REc. 9272-74, 97th Cong. 1st Sess. See §10.3, supra. See also Deschler-
Brown Precedents Ch. 29 §2.40, supra.
4. Joe Moakley (MA).
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Mr. LOTT. Mr. Speaker, I yield myself such time as I may consume.

Mr. Speaker, I rise today in support of this rule. H.R. 3512, which will be made in
order if this rule is adopted, contains supplemental appropriations, rescissions, and defer-
rals for fiscal year 1981, and also extends the continuing resolution for agencies whose
regular fiscal year 1981 appropriations were never enacted. . . .

The rule before us makes in order H.R. 3512, instead of H.R. 3400, which is the sup-
plemental bill initially reported out of the Appropriations Committee on April 30 of this
year. This parliamentary device is used to accommodate two changes adopted by the Ap-
propriations Committee just last Thursday. One of these changes deletes language in the
original bill which would have revised certain procedures of the Nuclear Regulatory Com-
mission, and another change reduces by $500 million the supplemental appropriations
for the Defense Department. The cut in defense supplements was done to avoid the possi-
bility that the bill would breach the fiscal year 1981 spending ceiling adopted by the
House last week in the first concurrent budget resolution.

Because of the nature of this bill, certain points of order must be waived to allow its
consideration. Clause 2 of rule XXI must be waived because language is included
throughout the bill, particularly with regard to rescissions and deferrals, which could be
considered legislation. Clause 6 of rule XXI is also waived to provide for the inclusion
of transfers, which amount to reappropriations.

Section 311(a) of the Budget Act is waived in this rule because the current budget ceil-
ings, contained in the second concurrent resolution for fiscal year 1981, have been
breached due to reestimates. In addition, section 303(a)(1) of the Budget Act is waived
to provide for the inclusion in the bill of a $3.883 billion advance appropriation for the
Strategic Petroleum Reserve, as requested by the administration.

To summarize the provisions of this rule, points of order against the bill are waived
concerning legislation in an appropriations bill, reappropriations, and certain breaches of
the Budget Act. I should point out that these points of order are not waived against
amendments to the bill, and therefore any amendments offered must be drafted so as
to comply with the House rules and the Budget Act. However, this rule does not preclude
consideration of amendments which are otherwise in order. Amendments which will be
in order include those which would increase rescissions or deferrals or which would de-
crease a supplemental appropriation, since such amendments would not operate to exceed
the current budget ceiling. In addition, legitimate limitations on the use of appropriated
funds will be in order. . . .

Mr. BOLLING. Mr. Speaker, I have one request for time, but I do not see the Member
on the floor.

Therefore, I move the previous question on the resolution.

The previous question was ordered.

The resolution was agreed to.

A motion to reconsider was laid on the table.
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The “Fazio Exception”

§ 10.9 In response to parliamentary inquiries, pending consideration
of a reported supplemental appropriation bill, the Speaker af-
firmed that, pursuant to a provision in the first concurrent resolu-
tion on the budget for fiscal year 1984,() section 311(a) of the Con-
gressional Budget Act® would not apply to any measure or
amendments thereto whose new budget authority did not exceed
the section 302(a) allocation of the reporting committee.

On Mar. 6, 1984, the following occurred:

URGENT SUPPLEMENTAL APPROPRIATION FOR THE DEPARTMENT OF
AGRICULTURE, 1984

Mr. [Jamie] WHITTEN [of Mississippil. Mr. Speaker, pursuant to the order of the
House of Wednesday, February 29, 1984, I call up for consideration in the House as in
the Committee of the Whole the joint resolution (H.J. Res. 492) making an urgent supple-
mental appropriation for the fiscal year ending September 30, 1984, for the Department
of Agriculture.

The Clerk read the title of the joint resolution.

PARLIAMENTARY INQUIRY

Mr. [Thomas] LOEFFLER [of Texas]. Mr. Speaker, a parliamentary inquiry.

The SPEAKER.® The gentleman will state it.

Mr. LOEFFLER. Mr. Speaker, I make this parliamentary inquiry because the bills
under consideration today—House Joint Resolution 492 and House Joint Resolution 493,
which provide for urgent supplementals for the Public Law 480 program and low income
energy assistance—are the first appropriation bills to come before the House this year.
It is my purpose to be certain that I and other Members fully understood the procedures
that will be used in scorekeeping for these and future appropriation bills.

In particular, my inquiry relates to the enforcement of section 311 of the Congressional
Budget Act. I have several questions, so if the Chair will bear with me, I will proceed
as expeditiously as possible.

Mr. Speaker, I note that the Parliamentarian’s status report on the current level of
total Federal spending, printed in the CONGRESSIONAL RECORD of February 22, indicates
that there are 53,07 9 million in budget authority and only $16 million in outlays remain-
ing under the aggregate spending ceilings set forth in the concurrent resolution on the
budget for fiscal year 1984.

1. H. Con. Res. 91, sec. 5(b).

Parliamentarian’s Note: As noted in Section 4, the budget resolutions for fiscal years
1984, 1985, and 1986 each contained an optional ad hoc budgetary enforcement mecha-
nism that operated in the same manner as what was later codified as the “Fazio excep-
tion” in section 311(c) of the Congressional Budget Act.

2. 2 USC §642(a).

3. 130 CoNaG. REcC. 4620-22, 98th Cong. 2d Sess. See also Deschler-Brown Precedents Ch.
31 § 14, supra.

4. Thomas O'Neill (MA).
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Under section 311 of the Budget Act, once Congress has completed a second budget
resolution, bills, resolutions or amendments providing new budget authority or new
spending authority as described in section 401(c)(2)(C) of the Budget Act, would be sub-
ject to a point of order against their consideration in the House if their adoption would
cause the aggregate budget authority or outlay ceilings in the most recently agreed to
budget resolution to be exceeded.

For fiscal year 1984, as was the case in fiscal year 1983, the first budget resolution
included language which allows enforcement of section 311 after October 1 of the fiscal
year, if Congress does not adopt a second budget resolution by that date.

As reported by the Appropriations Committee, both bills under consideration would
cause the aggregate outlay ceilings under the first budget resolution to be
breached—although not the aggregate budget authority ceiling—which, under enforce-
ment provisions in effect for fiscal year 1983, would have resulted in these bills being
subject to a point of order under section 311.

Is my understanding correct that this year the operation of section 311 has been fur-
ther modified by a provision, section 5(B), contained in House Concurrent Resolution 91,
the first concurrent resolution on the budget for fiscal year 1984—the so-called Fazio lan-
guage?

Further, could the Chair explain how section 5(B) of House Concurrent Resolution 91
affects the applicability of section 311 points of order to spending bills, including those
before us today, and to any amendments that may be offered to such bills?

Is it correct that neither the total level of outlays nor a committee’s outlay allocation
under section 302(A) of the Budget Act would be considered in determining whether a
section 311 point of order would apply to spending bills or amendments thereto?

Could the Chair explain the basis upon which it makes a determination regarding the
discretionary budget authority remaining available to committees of the House?

Further, is it not the case that once the Congress adopts a second budget resolution
for fiscal year 1984, updating and revising the first budget resolution, that the provisions
of section 5(B) in House Concurrent Resolution 91 would no longer be in effect, and sec-
tion 311 would operate as set forth in the Budget Act, based on the newly established
aggregate ceilings and provisions in the second budget resolution? Finally, can one as-
sume that the Appropriations Committee’s discretionary budget authority allocation will
be reduced by the amounts in these bills plus any amendments adopted that increase
spending, once they are enacted? . . .

The SPEAKER. The Chair will respond to the inquiry of the gentleman from Texas.

The gentleman from Texas has requested the Chair to interpret the relationship be-
tween [sic] bills providing new spending for fiscal year 1984 and the provisions of the
most recently agreed to budget resolution for that fiscal year.(®

5. The Speaker is referring to section 5(b) of the fiscal year 1984 concurrent resolution
on the budget (H. Con. Res. 91), the text of which is follows: “Section 311(a) of the
Congressional Budget Act, as made applicable by subsection (a) of this section, shall
not apply to bills, resolutions, or amendments within the jurisdiction of a committee,
or any conference report on any such bill or resolution, if—(1) the enactment of such
bill or resolution as reported; (2) the adoption and enactment of such amendment; or
(3) the enactment of such bill or resolution in the form recommended in such con-
ference report; would not cause the appropriate allocation for such committee of new
discretionary budget authority, new budget authority, or new spending authority as de-
scribed in section 401(c)(2)(C) of the Congressional Budget Act of 1974 made pursuant
to section 302(a) of such Act for fiscal year 1984 to be exceeded.”
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As the gentleman has pointed out in his inquiry. The first concurrent resolution the
budget for fiscal year 1984 (H. Con. Res. 91), adopted by the House and Senate on June
23, 1983, provided, in section 5, that it would become the second concurrent resolution
on the budget for the purpose of section 311 of the Budget Act. Failing actual adoption
of a second budget resolution by October 1, 1983. However, section 5(b) of the budget
resolution provided for a more limited application of section 311 than would apply if a
second budget resolution had actually been adopted. The Speaker received today from the
chairman of the Committee on the Budget a revised status report on the current level
of spending under the budget resolution. The status report indicates that any measure
providing budget in excess of $6 million would cause the total level of outlays under the
budget resolution to be exceeded. The chairman of the Committee on the Budget included
in that letter a summary and explanation of the operation of section 5 of the budget reso-
lution once outlays are exceeded, and the Chair will now read that statement, which is
responsive to much of the gentleman’s inquiry: “The procedural situation with regard to
the spending ceiling will be affected this year by section 5(b) of House Concurrent Resolu-
tion 91. As I explained during debate on the conference report on that resolution, enforce-
ment against breaches of the spending ceiling under section 311(a) of the Budget Act will
not apply where a measure would not cause a committee to exceed its appropriate alloca-
tion pursuant to section 302(a) of the Budget Act. In the House, the appropriate 302(a)
allocation includes “new discretionary budget authroity [sic]” and “new entitlement au-
thority” only. It should be noted that under this procedure neither the total level of out-
lays nor a committee’s outlay allocation is considered. This exception is only provided be-
cause an automatic budget resolution is in effect and would cease to apply if Congress
were to revise the budget resolution for fiscal year 1984.

The intent of the section 302(a) discretionary budget authority and new entitlement
authority subceiling provided by section 5(b) of the resolution is to protect a committee
that has stayed within its spending allocation—discretionary budget authority and new
entitlement authority—from points of order if the total spending ceiling has been
breached for reasons outside of its control. The 302(a) allocations to House committees
made pursuant to the conference report on House Concurrent Resolution 91 were printed
in the CONGRESSIONAL RECORD, June 22, 1983, H4326.

The Chair has been advised that each of the supplemental appropriation joint resolu-
tions scheduled for today, House Joint Resolution 492 and House Joint Resolution 493,
provides more than $6 million in budget outlays for fiscal year 1984 and would thus
cause the total level of outlays to be exceeded. The Committee on Appropriations has,
however, a remaining allocation of $2 billion, $351 million in discretionary budget au-
thority, according to tables prepared by the Budget Committee, inserted in the CONGRES-
SIONAL RECORD of March 1, 1984, and included in today’s status report. The amount of
budget authority contained in the joint resolutions scheduled for today is well within that
allocation. As to amendments to those joint resolutions, or to other spending measures
for fiscal year 1984, germane amendments which increase budget authority are in order
as long as they do not cause the measure, as amended, to exceed the total remaining
allocation of discretionary budget authority to the committee with jurisdiction over the
measure or amendment.

The Chair’s determination, whether a measure or amendment thereto, violates section
311 as made applicable by the budget resolution, is based upon estimates made by the
Committee on the Budget, pursuant to section 311(b) of the Budget Act, of the remaining
allocation to each committee. Once a bill providing new budget authority or entitlement
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authority is enacted, the remaining allocation of the committee with subject matter juris-
diction will be changed by the net amount of new budget authority contained in the
measure, and the Chair is confident that the Committee on the Budget will keep the
Chair currently informed as to the status of each committee.

The Chair would finally point out that the provisions of section 5 of the current budget
resolution would cease to apply if Congress does adopt a second concurrent resolution
on the budget for fiscal year 1984. In that event, the actual prohibition contained in sec-
tion 311 of the Budget Act would take effect, unless modified by any special procedures
contained in a second budget resolution.

§ 11. Section 302

As noted in Sections 4 and 5, the concurrent resolution on the budget
serves as a guide or blueprint for Congress in making spending decisions
throughout the appropriations process. An important part of that framework
is the division of the recommended totals for new budget authority and out-
lays into separate portions assigned to the various committees of Congress.
Pursuant to section 302(a) of the Congressional Budget Act,()) the joint ex-
planatory statement accompanying the conference report on the budget
must include “allocations” of total new budget authority and total outlays
to each House committee with jurisdiction over legislation providing or cre-
ating such amounts. As described below, points of order can be raised to
keep spending within the limits of these section 302(a) allocations.

As originally written, the Congressional Budget Act mandated that each
committee given a section 302(a) allocation of spending authority further
subdivide that allocation among its various subcommittees (or programs).
Pursuant to the Budget Enforcement Act of 1997, however, this require-
ment was dropped for all committees except for the Committee on Appro-
priations, which is still required to subdivide its section 302(a) allocation
among its subcommittees. The Committee on Appropriations files a report
with the House to indicate how the committee has divided its section 302(a)
allocation among its subcommittees,® and supplemental reports may revise
such subcommittee allocations.® This requirement is found in section 302(b)

1. 2 USC §633(a).

2. Pub. L. No. 105-33.

3. For an example of the filing of such a report, see 136 CONG. REC. 14612, 101st Cong.
2d Sess., June 19, 1990.

4, 143 CoNG. REcC. 12009, 105th Cong. 1st Sess., June 24, 1997.
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of the Congressional Budget Act, and these suballocations are sometimes re-
ferred to as section 302(b) allocations to distinguish them from allocations
made under section 302(a).

Former Section 602

The Budget Enforcement Act of 1990() added a new title VI to the Con-
gressional Budget Act. For the years in which such title was operative
(1990-1998), the requirement to allocate budget authority and outlays to the
legislative committees of the House was found in section 602, and alloca-
tions were made pursuant to this section rather than section 302. Section
603 authorized the chairman of the Committee on the Budget to publish a
section 602(a) allocation for the Committee on Appropriations after April 15
if no concurrent resolution on the budget had been agreed to by that date.
This would allow the Committee on Appropriations to begin work on appro-
priation bills even in the absence of a budget resolution. Section 606(e),
added by the Contract with America Advancement Act® (and subsequently
amended by the Personal Responsibility and Work Opportunity Reconcili-
ation Act)®, gave additional authority to the chairman of the Committee on
the Budget to make “adjustments” to the section 602(a) allocation made to
the Committee on Appropriations to reflect an increase in the budget au-
thority and outlays for continuing disability reviews under the Social Secu-
rity Act. For more on the history of the Budget Enforcement Act of 1990,
see Section 1.

Section 314

The Budget Enforcement Act of 1997 created a new section 314 of the
Congressional Budget Act.(D Section 314 mandated certain “adjustments” to
applicable section 302(a) allocations in response to legislation providing new
budget authority and outlays. Such legislation was limited to certain cat-
egories (such as emergency spending or continuing disability reviews), as de-
fined in section 314(b).» The chairman of the Committee on the Budget was
required to revise section 302(a) allocations to reflect these adjustments

Pub. L. No. 101-508.
Pub. L. No. 104-121.
Pub. L. No. 104-193.
2 USC § 645.
Those categories are: (1) amounts designated as emergencies; (2) amounts for continued
disability review; (3) certain amounts relating to the International Monetary Fund; (4)
certain amounts for international organizations and multilateral development banks;
(5) amounts for an earned income tax credit compliance initiative; and (6) certain
amounts for adoption incentive payments.

ol
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after the reporting of legislation meeting the requirements of section 314(b),
and the adjustment took effect upon enactment of such legislation. Pursuant
to section 314(d), the Committee on Appropriations was authorized to sub-
mit a revised section 302(b) report in order to subdivide any potential ad-
justment to its section 302(a) allocation among its subcommittees.(® How-
ever, the Committee on Appropriations was not required to submit such a
report, and in the absence of such a report, the underlying section 302(b)
allocations remained as they were prior to the adjustment occasioned under
section 314.

The Budget Control Act of 2011 extensively revised section 314 of the
Congressional Budget Act. The former “automatic” adjustments were re-
placed with discretionary authority for the chairman of the Committee on
the Budget to make allocation adjustments in response to qualifying legisla-
tion. Such qualifying legislation was defined by reference to section 251(b)
of Gramm-Rudman-Hollings.® A new section 314(d) rendered “invisible” for
certain Budget Act purposes spending designated as emergency spending.
Section 314(d)(2)(B) also provided that a proposal to strike an emergency
designation shall be “excluded from an evaluation of budgetary effects” for
purposes of titles III and IV of the Congressional Budget Act. Without this
provision, such a proposal could violate section 302(f) of the Budget Act if
the spending at issue (whose budgetary effects are now to be included by
the proposal) exceeded the committee’s section 302 allocation.

302(f) Points of Order

Section 302(a) and section 302(b) allocations define certain spending lim-
its that may not be exceeded. The Gramm-Rudman-Hollings reforms to the
Congressional Budget Act created a new section 302(f) point of order that
could be raised against any bill, joint resolution, or amendment that con-
tains spending authority in excess of a committee’s section 302(a) allocation
or a subcommittee’s section 302(b) suballocation.() In evaluating a section
302(f) point of order, the Chair must determine: (1) if the measure contains
provision(s) constituting new budget authority; and (2) whether such new
budget authority, if enacted into law, would cause the relevant section

3. For an example of a section 302(f) point of order being sustained in the context of such
an “un-adjusted” section 302(b) suballocation, see § 11.14, infra.

4. Pub. L. No. 112-25.

5. Pub. L. No. 99-177.

1. As noted above, for the period 1990-1998, committee allocations were made pursuant
to title VI of the Congressional Budget Act, as added by the Budget Enforcement Act
of 1990. Thus, during this time period, section 302(f) points of order could be raised
against measures exceeding the relevant section 602 allocations.
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302(a) or section 302(b) allocation to the committee or subcommittee to be
exceeded. The Chair is authoritatively guided by estimates from the Com-
mittee on the Budget in determining these budgetary levels.®

In 2007, Rule XXI clause 83 was added to the House rules to expand
the reach of title III of the Congressional Budget Act to certain unreported
measures. If a measure is considered pursuant to a special order of busi-
ness, title III of the Congressional Budget Act will continue to apply to such
measure regardless of whether it was reported from committee. Thus, since
2007, section 302(f) points of order have been applicable to unreported
measures pursuant to this clause.® Section 302(f) points of order are appli-
cable only after Congress has adopted a concurrent resolution on the budget
and cannot be raised prior to said adoption.®®

During the period of applicability of title VI of the Congressional Budget
Act,©® section 606(d)(2) provided an exception to the normal operation of sec-
tion 302(f) points of order (as well as other points of order under title III
of the Congressional Budget Act). Section 606(d)(2) provided that for consid-
eration of certain categories of spending,(” evaluations under section 302(f)

2. The requirement for the Committee on the Budget to provide estimates to the Chair
in evaluating section 302(f) points of order was originally found in former section
302(g), as added by Gramm-Rudman-Hollings. The Budget Enforcement Act of 1997
broadened this requirement to cover not only section 302(f) points of order, but any
applicable point of order made under title III or title IV of the Congressional Budget
Act. This new authority is currently found in section 312(a) of the Congressional Budg-
et Act. 2 USC §643(a). Pursuant to Rule XXIX clause 4, added in the 112th Congress,
authoritative guidance on budgetary matters may be provided by the chairman of the
Committee on the Budget. See House Rules and Manual §1095d (2011).

3. House Rules and Manual § 1068c (2011).

4. For parliamentary inquiries on the application of section 302(f) points of order prior
to the advent of Rule XXI clause 8, see Deschler-Brown Precedents Ch. 31 §10.23,
supra.

5. 2 USC §633(f)(1). For a discussion of House actions to “deem” committee allocations
effective for Congressional Budget Act purposes in the absence of a final budget resolu-
tion, see §18. Because section 302(f) points of order become available only after a con-
current resolution on the budget has been adopted, any such “deeming” resolution must
include language to affirmatively trigger the application of section 302(f) in the absence
of a final budget. For an example of a resolution “deeming” committee allocations in
place for Budget Act enforcement but arguably failing to properly engage section 302(f)
points of order, see 144 CoNG. REC. 12991, 105th Cong. 2d Sess., June 19, 1998 (H.
Res. 477).

6. Title VI was effective from 1990 until 1998.

7. The specific categories are defined by reference to section 251 of Gramm-Rudman-Hol-
lings. The five categories are: (1) Internal Revenue Service compliance initiatives; (2)
debt forgiveness for the Arab Republic of Egypt and the Government of Poland; (3) the
United States quota for the International Monetary Fund; (4) certain emergency re-
quirements (including the costs for Operation Desert Shield); and (5) amounts specifi-
cally designated by the President and Congress as emergencies.
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shall not take into account any “new budget authority, new entitlement au-
thority, outlays, receipts, or deficit effects.” The practical effect of this provi-
sion was to render “invisible” for certain Congressional Budget Act enforce-
ment purposes spending that fell within the defined categories.®

Prior to the enactment of the Budget Control Act of 2011, section 314 of
the Congressional Budget Act (as added by the Budget Enforcement Act of
1997) provided for automatic “adjustments” to be made to committee alloca-
tions if the spending at issue fell within certain pre-defined categories.® By
increasing committee allocations in this way, measures containing such
spending could be protected from points of order under 302(f). However, the
Budget Control Act eliminated the automatic adjustment mechanism and re-
placed it with discretionary authority to make such adjustments.(1®

The “Fazio Exception”

As discussed in Section 10, section 302(a) allocations are used in evalu-
ating a particular exception to the regular operation of section 311 points
of order. Section 311(a) of the Congressional Budget Act prevents the consid-
eration of measures, the enactment of which would cause the total budget
authority in the most recent concurrent resolution on the budget to be ex-
ceeded. Section 311(c) provides the following exception: if a measure that
would cause a breach of the total budget authority contained in the concur-
rent resolution on the budget nevertheless remains within the section 302(a)
allocation to the committee of jurisdiction for that measure, then the section
311 point of order will not lie. The rationale for this exception is that a com-
mittee should not be punished for advancing measures that do not exceed
such committee’s own section 302(a) allocation but which, due to over-
spending by other committees, would cause the total budget authority level
to be breached.

This exception was first made part of the Congressional Budget Act by
the Gramm-Rudman-Hollings reforms of 1985.(1) Prior to these changes to

8. For an example of a special order “self-executing” an amendment designating certain
amounts as emergency spending under former section 606(d) of the Congressional
Budget Act, see 137 CoNG. REC. 6114, 102d Cong. 1st Sess., Mar. 13, 1991 (H. Res.
111).

9. The Budget Control Act of 2011 revised these adjustments to accommodate: (1) changes
in concepts and definitions; (2) appropriations designated as emergency requirements;
(3) appropriations for Overseas Contingency Operations and Global War on Terrorism;
(4) appropriations for continuing disability reviews and redeterminations; (5) appropria-
tions for controlling health care reform; and (6) appropriations for disaster relief. See
2 USC §§ 645, 901.

10. For more on the Budget Control Act of 2011, see § 1, supra, and § 26, infra.

1. This provision was originally found in section 311(b) but was moved to section 311(c)

by the Budget Enforcement Act of 1997.
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the Congressional Budget Act, concurrent resolutions on the budget would
occasionally provide for a similar exception to section 311(a) points of
order.(®

When the Budget Enforcement Act of 1990 created the new title VI of the
Congressional Budget Act, the committee allocation provisions were tempo-
rarily® located in section 602 rather than section 302. However, the excep-
tion to section 311 maintained its reference to allocations made “pursuant
to section 302(a).” This broken cross-reference was temporarily repaired in
the concurrent resolution on the budget for fiscal year 1993, which included
a separate section “clarifying” the relationship between the exception in sec-
tion 311 and the new title VL.

Section 302(c)

The Gramm-Rudman-Hollings reforms of 1985 amended section 302 of the
Congressional Budget Act to create a new point of order related to section
302(b) suballocations. This point of order, found in section 302(c), prohibited
the consideration of any bill, joint resolution, amendment, motion or con-
ference report providing new budget authority or new spending authority
unless and until the committee of jurisdiction filed a report dividing its
overall section 302(a) allocation into section 302(b) suballocations among its
subcommittees.() If the committee had not received a section 302(a) alloca-
tion at the time the measure was considered, the point of order did not
apply.

Prior to this change, concurrent resolutions on the budget would occasion-
ally contain a separate requirement that no measure providing new budget
or spending authority would be considered until the committee of jurisdic-
tion filed its section 302(b) report.®

When the Budget Enforcement Act of 1997 eliminated the requirement
that all legislative committees file reports subdividing their section 302(a)
allocations among their subcommittees, and instead maintained this require-
ment only for the Committee on Appropriations, it likewise changed the op-
eration of section 302(c) to apply only to that committee. Section 302(c)

2. See 131 CoNG. REc. 22637, 99th Cong. 1st Sess., Aug. 1, 1985; 130 CONG. REC. 28049,
98th Cong. 2d Sess., Oct. 1, 1984; and 129 ConG. REc. 16585, 98th Cong. 1st Sess.,
June 21, 1983. See §4, supra.

3. Title VI of the Congressional Budget Act expired in 1998 and ceased to be effective
after this date.

4. 138 CoNG. REc. 12156, 102d Cong. 2d Sess., May 20, 1992. See also § 4, supra.

1. For an example of such a report being filed, see 136 CoNG. REc. 14612, 101st Cong.
2d Sess., June 19, 1990.

2. See 130 CoNG. REc. 28049, 98th Cong. 2d Sess., Oct. 1, 1984; and 128 CONG. REC.
14546, 97th Cong. 2d Sess., June 22, 1982. See § 4, supra.
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states that after the Committee on Appropriations has received its section
302(a) allocation, no bill, joint resolution, amendment, motion or conference
report within the jurisdiction of such committee that provides new budget
authority may be considered until the committee has filed the report divid-
ing its section 302(a) allocation into section 302(b) suballocations for each
of its subcommittees.

The section 302(c) point of order is fundamentally about timing. Whether
the point of order will be sustained rests solely on: (1) the threshold ques-
tion of whether the committee of jurisdiction (now applicable only to the
Committee on Appropriations) has received a section 302(a) allocation; and
(2) whether the committee has filed the requisite section 302(b) report sub-
dividing the section 302(a) allocation. The point of order will not lie before
the Committee on Appropriations has received its section 302(a) allocation,
and neither will it lie after the committee has filed the necessary report.

Section 401(b)(2) Referrals

Section 401(b)(2)() of the Congressional Budget Act provides authority for
the Speaker to sequentially refer® any bill or resolution providing new enti-
tlement authority that exceeds the relevant committee’s section 302 alloca-
tion to the Committee on Appropriations for a 15-day period. The purpose
of the referral is to allow the Committee on Appropriations to recommend
an amendment to the House that would reduce the level of new entitlement
authority and thus bring such amounts under the relevant section 302 allo-
cation. Indeed, section 401(b)(3) defines the role of the Committee on Appro-
priations as reporting the bill or resolution at issue “with an amendment
which limits the total amount of new spending authority provided in such
bill or resolution.”®

A bill or resolution may be referred pursuant to this authority any time
that the breach of the section 302 allocation is discovered. This includes
measures that were already placed on the appropriate calendar of the
House,® or measures reported prior to the establishment of section 302(a)

1. This provision of the Congressional Budget Act was codified in the standing rules of
the House at Rule X clause 4(a)(2), House Rules and Manual §747 (2011).

2. See Deschler’s Precedents Ch. 17 § 26, supra. This provision of the Congressional Budg-
et Act does not otherwise affect the sequential referral process. For an example of a
bill sequentially referred both to the Committee on Appropriations pursuant to section
401(b)(2) and to another committee pursuant to the Speaker’s general referral author-
ity, see 129 CoNG. REC. 14699, 98th Cong. 1st Sess., June 7, 1983. For an example
of a bill sequentially referred to additional committees after a sequential referral to
the Committee on Appropriations (but before such committee reported), see 127 CONG.
REC. 11746, 97th Cong. 1st Sess., June 8, 1981.

3. 2 USC §651(b)3).

4. See §11.31, infra.
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allocations (contained in the joint statement of managers accompanying a
concurrent resolution on the budget or established pursuant to another au-
thority).®®

Although the Committee on Appropriations has authority to report the
bill or resolution within the 15-day period, it is not required to do so, and
failure to report the bill or resolution within the requisite time period re-
sults in an automatic discharge from the committee.(® The bill or resolution
is then placed on the appropriate calendar of the House.

Section 401(c) provides exceptions to the operation of section 401(b)(2) by
exempting certain categories of spending from the analysis of a measure’s
effect on the relevant section 302 allocation. These categories include budget
authority whose outlays flow from certain trust funds or are made by cer-
tain mixed-ownership government corporations.(”

The Budget Enforcement Act of 1997 made several major changes to the
Congressional Budget Act that either directly amended section 401(b)(2) or
had an indirect impact on its operation. First, it changed the Speaker’s sec-
tion 401(b)(2) referral authority from a mandatory requirement whenever a
bill or resolution exceeded the relevant section 302 allocation to mere discre-
tionary authority. Since 1997, the Speaker has not exercised this authority.
Secondly, it eliminated the requirement that committees other than the
Committee on Appropriations subdivide their section 302(a) allocations into
section 302(b) suballocations. Thus, section 401(b)(2) is currently only trig-
gered when legislative committees exceed their 302(a) allocations.® Finally,
the Budget Enforcement Act of 1997 made several changes regarding the
definition of “spending” and “entitlement” authority.

Breach of Allocation

§ 11.1 An amendment extending eligibility for foster care mainte-
nance payments to a new class and thus providing an increase in

5. See §11.30, infra.

6. For an example of a special order having the effect of discharging the Committee on
Appropriations from further consideration of a measure sequentially referred thereto
under section 401(b)(2) of the Congressional Budget Act, see 137 CONG. REC. 6114,
102d Cong. 1st Sess., Mar. 13, 1991 (H. Res. 111).

7. 2 USC §651(c).

8. This is consistent with the current wording of Rule X clause 4(a)(2), which mirrors the
requirements of section 401(b)(2) and refers explicitly to section 302(a) allocations.
House Rules and Manual §747 (2011). Prior to the Budget Enforcement Act of 1997,
section 401(b)(2) referrals could be made for breaches of legislative committee section
302(b) suballocations.

171



Ch. 41 §11 DESCHLER-BROWN-JOHNSON-SULLIVAN PRECEDENTS

mandatory budget authority was ruled out of order for violating
section 302(f) of the Congressional Budget Act() by exceeding (as
estimated by the Committee on the Budget) the section 302(a) allo-
cation to the Committee on the Judiciary.

On Sept. 14, 2005, during consideration of a children’s safety bill (H.R.
3132), the following took place in the Committee of the Whole:

AMENDMENT NO. 10 OFFERED BY MR. MC DERMOTT

Mr. [James] MCDERMOTT [of Washington]. Mr. Chairman, I offer an amendment.
The Acting CHAIRMAN.® The Clerk will designate the amendment.
The text of the amendment is as follows:

Amendment No. 10 offered by Mr. MCDERMOTT:
Page 69, after line 17, insert the following:

TITLE VI-MISCELLANEOUS PROVISIONS

SEC. 601. FOSTER CHILDREN IN AREAS AFFECTED BY HURRICANE KATRINA DEEMED ELIGIBLE
FOR FOSTER CARE MAINTENANCE PAYMENTS.

(a) IN GENERAL.—As a condition of eligibility for payments under part E of title IV of
the Social Security Act, each State with a plan approved under such part shall, during
the 12-month period that begins with September 2005, make foster care maintenance pay-
ments (as defined in section 475(4) of such Act) in accordance with such part on behalf
of each child who is in foster care under the responsibility of the State, and who resides
or, just before August 28, 2005, had resided in an area for which a major disaster has been
declared under the Robert T. Stafford Disaster Relief and Emergency Assistance Act (42
U.S.C. 5121 et seq.) as a result of Hurricane Katrina.

(b) PAYMENTS TO STATES.—In lieu of any entitlement to payment under section 474 of
the Social Security Act with respect to any child described in subsection (a) of this sec-
tion, each State with such a plan shall be entitled to a payment for each quarter in which
there is month in which the State has made a foster care maintenance payment pursuant
to such subsection (a), in an amount equal to the sum of—

(1) the total of the amounts expended by the State during the quarter pursuant to such
subsection (a) for children described in such subsection (a) who are in foster family
homes (as defined in section 472(c)(1) of such Act) or child-care institutions (as defined
in section 472(c)(2) of such Act); and

(2) the total of the amounts expended by the State during the quarter as found nec-
essary by the Secretary for the provision of child placement services for such children,
for the proper and efficient administration of the plan with respect to such children, or
for the provision of services which seek to improve the well-being of such children.

Mr. [Frank] SENSENBRENNER [of Wisconsin]. Mr. Chairman, I reserve a point of
order on the amendment.
The Acting CHAIRMAN. The gentleman from Wisconsin reserves a point of order. . . .

POINT OF ORDER

The Acting CHAIRMAN (Mr. SWEENEY). Does the gentleman from Wisconsin (Mr. SEN-
SENBRENNER) insist on his point of order?

Mr. SENSENBRENNER. I do, Mr. Chairman.

The Acting CHAIRMAN. The gentleman from Wisconsin is recognized.

1. 2 USC §633(f).
2. 151 ConG. REc. 20218-20, 109th Cong. 1st Sess.
3. John Sweeney (NY).
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Mr. SENSENBRENNER. Mr. Chairman, I make a point of order against the amend-
ment because it is in violation of section 302(f) of the Congressional Budget Act of 1974.
This amendment would provide new budget authority in excess of the allocation made
under section 302(a) of the Committee on the Judiciary and thus is not permitted under
section 302(f) of the Act.

I ask for a ruling of the Chair.

The Acting CHAIRMAN. Is there anyone else who wishes to be heard on the point
of order?

If not, the Chair is prepared to rule on the point of order.

The gentleman from Wisconsin raises a point of order that the amendment offered by
the gentleman from Washington violates section 302(f) of the Budget Act.

Section 302(f) of the Budget Act provides a point of order against any amendment pro-
viding new budget authority that would cause a breach of the relevant allocation of budg-
et authority under section 302(a) of the Budget Act.

The Chair is authoritatively guided under section 312 of the Budget Act by an estimate
of the Committee on the Budget that the new mandatory budget authority provided by
this amendment would cause a breach of the allocation of the Committee on the Judici-
ary.

The amendment offered by the gentleman from Washington would increase the level
of new mandatory budget authority in the bill above the allocation made under section
302(a). As such, the amendment violates section 302(f) of the Budget Act. The point of
order is sustained.

§ 11.2 An amendment that delayed the imposition of a monetary pen-
alty, resulting in a loss of offsetting receipts and thus increasing
new discretionary budget authority, was ruled out of order for vio-
lating section 302(f) of the Congressional Budget Act() by exceed-
ing the section 302(b) allocation of the Committee on Merchant
Marine and Fisheries (as estimated by the Committee on the Budg-
et).

On July 18, 1991,® during consideration of a Coast Guard authorization
bill (H.R. 1776), the following occurred in the Committee of the Whole:

AMENDMENT OFFERED BY MR. MCMILLEN OF MARYLAND

Mr. [Charles] MCMILLEN of Maryland. Mr. Chairman, I offer an amendment.
The Clerk read as follows:

Amendment offered by Mr. MCMILLEN of Maryland: Add at the end of the bill the
following new section:

SEC. . DELAY OF PENALTIES FOR FAILURE TO COMPLY WITH RECREATIONAL VESSEL FEE RE-
QUIREMENTS.

Notwithstanding any other provision of law, a person shall not be subject to any pen-
alty under section 2110(b) of title 46, United States Code (relating to fees and charges for
recreational vessels), for any failure to comply with that section occurring before Octo-
ber 31, 1991.

1. 2 USC §633(f).
2. 137 CoNG. REC. 18860, 18861, 102d Cong. 1st Sess.
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POINT OF ORDER

Mr. [Willis] GRADISON [of Ohio]. I make a point of order that the amendment violates
section 302(f) of the Budget Act, because it would exceed the allocation of the Committee
on Merchant Marine and Fisheries of new discretionary budget authority.

This amendment delays penalties for failure to comply with recreational vehicle fees
requirements until October 31, 1991.

According to CBO, this amendment would increase discretionary budget authority by
$120 million in fiscal year 1991, and we have a letter from them to that effect.

The amendment violates section 302(f) of the Budget Act because it would exceed the
revised allocation of new discretionary budget authority in fiscal year 1991 of the Com-
mittee on Merchant Marine and Fisheries. According to the most recent scorekeeping re-
port, the Committee on Merchant Marine and Fisheries has no new discretionary budget
authority in fiscal year 1991.

The CHAIRMAN.® Does the gentleman from Maryland [Mr. MCMILLEN] desire to be
heard on the point of order?

Mr. McMILLEN of Maryland. Mr. Chairman, I take issue with this point of order in
that the budget statistics are based upon a subjective interpretation of the effect of the
amendment.

Let me point out that this amendment in no way alters the fee structure or obviates
the obligation of the American boater from paying the fee. All we are doing is allowing
an additional 2 months to phase in the user fee—to allow an adequate amount of time
for boaters to comply with the law; albeit a bad law.

Furthermore, I am told that the Coast Guard has stated that it will not be actively
enforcing this law until October 1. Thus, the effective difference between this amendment
and the Coast Guard action is minimal. But what kind of policy is a reliance on non-
enforcement?

The Budget Committee’s point of order is based upon a hypothetical policy assumption.
Whether or not this assumption is valid is not a procedural point, but a policy question.
Hence, it should not be contested as a point of order, but should be debated and voted
upon by the House.

I, too, am concerned with the fiscal restraints which bind this body. However, we can-
not expect the American people to abide by unrealistic restrictions as a result of the ad-
ministration’s delay in implementing the user fee. There are over 4 million boaters, and
the current timeframe for implementation is wholly insufficient. As of yesterday, accord-
ing to the U.S. Coast Guard, just over 32,000 boaters had received their decal, and only
about twice that number had requested forms. That leaves 98 percent of America’s boat-
ers—over 4 million of them—without the decal.

Mr. Chairman, most boaters do not even know about the new fee. It is my under-
standing that the only public notice of its implementation has been a notice in the Fed-
eral Register and a press release. Boaters deserve a chance to comply with the law, and
this amendment will give them that chance.

Mr. Chairman, this is a policy question, and should be decided as such.

Mr. [Robert] DAVIS [of Michigan]. Mr. Chairman, I would like to be heard on the point
of order.

Mr. Chairman, you know, I can recognize when the Committee on the Budget has a
legitimate argument against something that we might be doing which is going to take

3. George Darden (GA).

174



BUDGET PROCESS Ch. 41 §11

away funds that we had planned on receiving, but let me tell the Members that when
CBO estimated how much money would be coming in from this tax, not fee, in this next
fiscal year, they do not calculate the fines. They calculate how many boats there are.
They calculate and they multiply that by how many boats, how much they are going to
pay, and that is the way they calculate how much money.

In no way did CBO whatsoever calculate how many fines were going to be levied upon
the people that did not actually pay for their registration fee. So it is totally unfair for
the Committee on the Budget to come up here and say, well, this is not in concert with
what we had agreed to as the Committee on the Budget.

First of all, the Committee on the Budget is going to find that they are going to be
way off, but it is not fair to say that you challenge this on the point of order of something
that nobody had any idea, nor still does have any idea, on what the fines are going to
be.

I agree with the Committee on the Budget when they have a legitimate argument.
This is not a legitimate point of order, and I would recommend and hope that the Chair
will rule against the point of order.

The CHAIRMAN. Does any Member wish to be heard further on the point of order?

Mr. GRADISON. Mr. Chairman, I wish to be heard.

The issue here is not the amount of penalties. It is the amount of the fees.

Mr. Chairman, without a penalty, less fees will be collected, because it will be clear
that if there is no penalty that the failure to purchase the decal will not carry with it
a charge.

I refer now to a letter to the chairman of the Committee on the Budget, the gentleman
from California [Mr. PANETTA], dated yesterday, written by the Director of the Congres-
sional Budget Office. This letter was prepared at the request of the Committee on the
Budget, and it says in part:

We believe that, if this amendment is enacted, the Coast Guard would not be able
to collect most of the recreational boat fees that are due under current law in fiscal
year 1991. For scoring purposes, the baseline estimate for this year’s fee collections
is $127 million, classified as offsetting receipts. Assuming enactment around the begin-
ning of September, we would expect this amendment to reduce these receipts, and thus
increase budget authority and outlays, by around $120 million in fiscal year 1991,
under baseline assumptions.

The Chairman, it is on that basis that I have raised the point of order.

The CHAIRMAN. Before the Chair rules, does the gentleman from Louisiana [Mr. TAU-
ZIN] desire to be heard on the point of order?

Mr. [Billy] TAUZIN [of Louisiana]. Mr. Chairman, yes, I do.

Mr. Chairman, if I may, I want to point out that the Coast Guard has already put
out a directive indicating that boaters cited before October 1, 1991, will be able to avoid
payment of civil penalties by showing evidence of fee payment to the district office within
30 days of the citation.

That means you could be cited on October 1, but you would not have to pay a penalty
until October 31. Anyway, that is the current directive of the Coast Guard, and if that
is the current directive of the Coast Guard, the amendment offered by the gentleman
only embodies that current directive into the authorization bill.

The penalties would not be assessed before the Coast Guard says that they will not
assess penalties.
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It seems to me that can have no fiscal effect whatsoever upon the authority of the
committee or upon the numbers of the Committee on the Budget.

I would argue that the point of order is not in order and that it should be denied for
that very reason.

Mr. McMILLEN of Maryland. Mr. Chairman, what we are talking about is confusion
and chaos to the boat owners of this country. They are getting this from the Coast Guard
that says you have got a grace period to October 31, and here we are debating this on
the floor of the Congress, and we are saying that, no, a point of order, and that this
will cost the Government money. The bottom line is, I think, our constituents who are
boat owners are confused enough by what occurred in the budget agreement last year
with regard to boats to further compound that today.

Mr. TAUZIN. Mr. Chairman, the question is, if I can wrap it up, how can a point of
order lie to an amendment that simply incorporates the very directive of the Coast Guard
that penalties will not be assessed until October 31? If that is the case, the Coast Guard
so directed it, and the amendment simply incorporates that same delay, and there can
be no effect upon the budget, and I would urge that the point of order be denied.

The CHAIRMAN. Is there further discussion on the point of order?

Mr. GRADISON. Mr. Chairman, on this point of order it is based on the statute. A
regulation, once issued, can be changed and therefore, we have to, if we are going to
be consistent with regard to these budgetary issues, look to the basic statute which is
the basis on which I have raised the point of order.

Frankly, this is not something I made up or the Committee on the Budget has made
up. It is the rules of the House, and it is a letter written, not by the Committee on the
Budget, not by the gentleman from California [Mr. PANETTA] or the gentleman from Ohio
[Mr. GRADISON], but by the Congressional Budget Office.

J 1410

The CHAIRMAN (Mr. DARDEN). The Chair is prepared to rule.

Mr. McMILLEN of Maryland. Mr. Chairman, one further thought.

Some of the penalties can go as high as $5,000. We have less than 2 percent of the
boaters in this country who have complied with this. The Coast Guard issued this as
a regulation.

Is there not a practical point to say we ought to be consistent with what the Coast
Guard is issued with regard to their regulation?

The CHAIRMAN. The Chair is prepared to rule.

The Chair appreciates the very competent, compelling, and creative arguments of the
gentlemen from Maryland, Louisiana, and Michigan.

However, under section 302(g)® of the Budget Act, the Chair must base his ruling on
estimates from the Committee on the Budget. The Chair has examined an estimate from
the CBO in this regard, upon which it is asserted the Budget Committee has relied.

Accordingly, the Chair must rule that the amendment would cause the allocation
under section 302(b) of discretionary new budget authority to the Committee on Mer-
chant Marine and Fisheries to be exceeded. Accordingly, then the point of order is sus-
tained.

4. The Budget Enforcement Act of 1997 moved this requirement from section 302(g) of
the Congressional Budget Act to section 312(a) of the Congressional Budget Act.
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§ 11.3 An amendment that provided an increase in discretionary
budget authority in the bill was ruled out of order for violating
section 302(f) of the Congressional Budget Act() by exceeding the
section 302(b) allocation of the relevant subcommittee of the Com-
mittee on Appropriations (as estimated by the Committee on the
Budget).

On June 8, 2000, during consideration of a Labor-HHS appropriation
bill (H.R. 4577), the following occurred in the Committee of the Whole:

DEPARTMENTAL MANAGEMENT
SALARIES AND EXPENSES

For necessary expenses for Departmental Management, including the hire of three
sedans, and including up to $7,241,000 for the President’s Committee on Employment
of People With Disabilities, and including the management or operation of Depart-
mental bilateral and multilateral foreign technical assistance, $244,579,000; together
with not to exceed $310,000, which may be expended from the Employment Security
Administration account in the Unemployment Trust Fund: Provided, That no funds
made available by this Act may be used by the Solicitor of Labor to participate in a
review in any United States Court of appeals of any decision made by the Benefits
Review Board under section 21 of the Longshore and Harbor Workers’ Compensation
Act (33 U.S.C. 921) where such participation is precluded by the decision of the United
States Supreme Court in Director, Office of Workers’ Compensation Programs v. New-
port News Shipbuilding, 115 S. Ct. 1278 (1995), notwithstanding any provisions to the
contrary contained in rule 15 of the Federal Rules of Appellate Procedure: Provided
further, That no funds made available by this Act may be used by the Secretary of
Labor to review a decision under the Longshore and Harbor Workers’ Compensation
Act (33 U.S.C. 901 et seq.) that has been appealed and that has been pending before
the Benefits Review Board for more than 12 months: Provided further, That any such
decision pending a review by the Benefits Review Board for more than 1 year shall
be considered affirmed by the Benefits Review Board on the 1-year anniversary of the
filing of the appeal, and shall be considered the final order of the Board for purposes
of obtaining a review in the United States courts of appeals: Provided further, That

these provisions shall not be applicable to the review or appeal of any decision issued
under the Black Lung Benefits Act (30 U.S.C. 901 et seq.).

AMENDMENT NO. 9 OFFERED BY MR. OBEY

Mr. [David] OBEY [of Wisconsin]. Mr. Chairman, I offer an amendment.
The CHAIRMAN.® The Clerk will designate the amendment.
The text of the amendment is as follows:

Amendment No. 9 offered by Mr. OBEY:
Page 16, line 24, after the dollar amount, insert the following: “(increased by
$97,000,000)”.

Mr. [John] PORTER [of Illinois]. Mr. Chairman, I reserve a point of order on the
amendment offered by the gentleman from Wisconsin (Mr. OBEY). . . .

1. 2 USC §633(f).
2. 146 CoNG. REC. 9940, 9942, 9943, 106th Cong. 2d Sess.
3. Douglas Bereuter (NE).
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POINT OF ORDER

Mr. PORTER. Mr. Chairman, I make a point of order against the amendment because
it is in violation of section 302(f) of the Congressional Budget Act of 1974. The Committee
on Appropriations filed a sub-allocation of budget totals for fiscal year 2001 on June 7,
2000, House report 106-656. This amendment would provide new budget authority in ex-
cess of the subcommittee’s sub-allocation made under section 302(b) and is not permitted
under section 302(f) of the act. I ask for a ruling of the Chair.

The CHAIRMAN. Does the gentleman from Wisconsin (Mr. OBEY) wish to be heard
on the point of order against his amendment?

Mr. OBEY. Yes, I do, Mr. Chairman. I would simply say that given the fact that the
rule under which this bill is being considered guarantees that at all costs that tax breaks
for the wealthiest 1 percent of people in this society will come before the needs of every-
body else, I reluctantly agree tlll)at %ecause of that rule, the gentleman is technically cor-
rHect, and the amendment, while correct and just, is not in order under the Rules of the

ouse.

The CHAIRMAN. The Chair is authoritatively guided by the estimate of the Com-
mittee on the Budget, pursuant to section 312(a) of the Budget Act, that an amendment
providing a net increase in new discretionary budget authority greater than $1 million
would cause a breach of the pertinent allocation of such authority.

The amendment offered by the gentleman from Wisconsin (Mr. OBEY), on its face, pro-
poses to increase the level of new discretionary budget authority in the bill by greater
than $1 million. As such, the amendment would violate section 302(f) of the Budget Act.

The point of order is sustained, and the amendment is not in order.®

Breach of a Special Allocation

§ 11.4 To an appropriation bill originating in a subcommittee of the
Committee on Appropriations that had received two separate allo-
cations of budget authority by the most recent concurrent resolu-
tion on the budget,!) an amendment attempting to transfer funds
from accounts under one allocation to accounts under the other
was ruled out of order as violating section 302(f) of the Congres-
sional Budget Act® for exceeding the level of the latter allocation
(as estimated by the Committee on the Budget).

4, For another section 302(f) point of order raised against an amendment to the same bill,
see 146 CoNG. REc. 10377, 10378, 106th Cong. 2d Sess., June 12, 2000.

1. Parliamentarian’s Note: The concurrent resolution on the budget for fiscal year 2013
provided the Committee on Appropriations with a separate section 302(a) allocation for
overseas contingency operations and the global war on terrorism. Pursuant to the com-
mittee’s section 302(b) report, most of this budget authority was allocated to the Sub-
committee on Defense, which thereafter proceeded with both a “general purpose” and
an “overseas contingencies” 302(b) suballocation. At the time of the offering of the
amendment at issue here, both of these suballocations were at their limit of new budg-
et authority, such that any increase in either allocation would cause a breach of that
allocation. As each allocation was evaluated independently, the budgetary savings occa-
sioned by a decrease in one allocation could not be used to offset an increase in the
other —hence the violation of section 302(f).

2. 2 USC §633(f).
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On July 18, 2012, the following took place in the Committee of the
Whole:

Mr. [Mick] MULVANEY [of South Carolina]. Madam Chair, I have an amendment at
the desk.

The Acting CHAIR.® The Clerk will report the amendment.

The Clerk read as follows:

Page 2, line 22, after the dollar amount, insert “(increased by $4,359,624,000)”.
Page 3, line 20, after the dollar amount, insert “(increased by $1,197,682,000)”.
Page 121, line 12, after the dollar amount, insert “(reduced by $4,359,624,000)”.
Page 122, line 3, after the dollar amount, insert “(reduced by $1,197,682,000)”.

Mr. [Bill] YOUNG of Florida. Madam Chairman, the amendment is subject to a point
of order, but I am going to reserve the point of order to allow the gentleman to have
his 5 minutes to explain what it is he wants to do.

The Acting CHAIR. The gentleman reserves a point of order.

Mr. MULVANEY. Madam Chair, I thank the chairman and also the ranking member
for the opportunity to present this amendment. . . .

POINT OF ORDER

Mr. YOUNG of Florida. Madam Chairman, I make a point of order against the amend-
ment because it is in violation of section 302(f) of the Congressional Budget Act of 1974.
The Committee on Appropriations filed a suballocation of budget totals for fiscal year
2013 on May 22, 2012, House Report 112-489.

The adoption of this amendment would cause the subcommittee general purpose sub-
allocation for budget authority made under section 302(b) to be exceeded, and is not per-
mitted under section 302(f) of the act, and I ask for a ruling from the Chair.

The Acting CHAIR. Does any Member wish to be heard on the point of order?

Mr. MULVANEY. I ask to be heard on the point of order.

The Acting CHAIR. The gentleman from South Carolina is recognized.

Mr. MULVANEY. Madam Chair, it is true that a new point of order was created under
the Budget Control Act preventing any legislation from being considered in the House
that would cause discretionary spending to exceed the caps established in the Budget
Control Act. Under that part of the act, Madam Chair, the entire bill is technically out
of order because the entire bill exceeds the BCA caps by $7.5 billion. Ironically then, if
this point of order is sustained, then we will effectively keep within the shadows a non-
partisan policy, something that everyone has supported in the past, a good governance
issue, while allowing the entire bill, which also violates the same point of order, to pro-
ceed.

My amendment is outlay neutral. It does not increase spending, it does not decrease
spending. It simply moves spending from the war budget to the base budget, and vice
versa. If the amendment were agreed to, the budget authority in the bill will be exactly
the same as it is if the amendment fails, $608,213,000,000.

Accordingly, the amendment does not violate section 302(f)(1) of the Congressional
Budget Act, and overruling the point of order gives us the chance to abide by the prece-
dent established long ago and embraced by both parties.

3. 158 CoNG. REC. H4942, 4943 [Daily Ed.], 112th Cong. 2d Sess.
4. Candice Miller (MI).
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I respectfully ask that the Chair overrule the point of order.

The Acting CHAIR. Does any other Member wish to be heard on the point of order?
If not, the Chair is prepared to rule.

Under House Concurrent Resolution 112, as made applicable by House Resolutions 614
and 643, the Subcommittee on Defense has both a General Purposes allocation and an
Overseas Contingency Operations allocation. The accounts in the bill on pages 2 and 3
are under the General Purposes Allocation. The accounts on pages 121 and 122 are under
the Overseas Contingency Operations allocation. The amendment transfers funds from
the latter to the former.

The Chair is authoritatively guided under section 312 of the Budget Act and clause
4 of Rule XXIX by an estimate of the chair of the Committee on the Budget that an
amendment providing any net increase in new discretionary budget authority in either
allocation would cause a breach of that allocation.

The amendment offered by the gentleman from South Carolina would increase the
level of new discretionary budget authority in the bill under the General Purposes alloca-
tion. As such, the amendment violates section 302(f) of the Budget Act.

The point of order is sustained, and the amendment is not in order.

Section 302(f) Point of Order Application to Outlays

§ 11.5 An amendment to an appropriation bill that provided an in-
crease offset by an identical decrease in amounts of new budget
authority contained in separate paragraphs (but no net new budg-
et authority) was held not to violate section 302(f) of the Congres-
sional Budget Act,() which only proscribes new budget authority
in excess of a pertinent allocation and does not enforce outlay lev-
els.

On June 7, 2000, during consideration of a defense appropriation bill
(H.R. 4576), the following transpired in the Committee of the Whole:

AMENDMENT NO. 8 OFFERED BY MR. KUCINICH

Mr. [Dennis] KUCINICH [of Ohio]. Mr. Chairman, I offer an amendment.
The CHAIRMAN. The Clerk will designate the amendment.
The text of the amendment is as follows:

Amendment No. 8 offered by Mr. KUCINICH:

Page 33, line 5, insert “(reduced by $174,024,000)” after the dollar amount.

Page 35, lines 10 and 11, insert “(increased by $174,024,000)” after the dollar
amount.

Mr. [Jerry] LEWIS of California. Mr. Chairman, I reserve a point of order on the gen-
tleman’s amendment.

The CHAIRMAN.® The gentleman from California (Mr. LEWIS) reserves a point of
order.

1. 2 USC §633(f).
2. 146 ConG. REC. 9836, 9837, 106th Cong. 2d Sess.
3. David Camp (MI).
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Mr. KUCINICH. Mr. Chairman, my amendment would reduce spending for research,
development and testing for the National Missile Defense System by 10 percent, about
the same amount of the increase made by the committee for the Ballistic Missile Defense
Organization over the budget request. It would increase the budget for the Defense
Health Program by the same amount. . . .

POINT OF ORDER

fThée (;)HAIRMAN . Does the gentleman from California (Mr. LEWIS) insist on his point
of order?

Mr. LEWIS of California. I do, Mr. Chairman. I make a point of order against the
amendment because it is in violation of section 302(f) of the Congressional Budget Act,
as amended.

The CHAIRMAN. Does the gentleman from Ohio (Mr. KUCINICH) wish to be heard on
the point of order?

Mr. KUCINICH. Mr. Chairman, I do.

The CHAIRMAN. The gentleman may proceed.

Mr. KUCINICH. Mr. Chairman, I would like to respond. This amendment is merely
perfecting the number on an unauthorized account by increasing it. This is within the
rule, because it merely perfects a number. The rule waives points of order against provi-
sions in the bill for failure to comply with clause 2 of rule XXI prohibiting unauthorized
or legislative provisions in a general appropriations bill and proﬁibiting reappropriations
in a general appropriations bill. Therefore, an appropriations bill put in breach by the
rule is allowed to remain.

Mr. Chairman, I will read that again. An appropriations bill put in breach by the rule
is allowed to remain, so amendments that increase are permitteé).

Clause 2(f) of rule XXI states that when we are reaching ahead to increase a program,
the CBO must determine budget authority and outlay neutrality. This amendment has
been scored by the CBO and has the CBO-determinecf, budget authority and outlay neu-
tralitg. This amendment is within the rules of this House. I have the CBO table for the
record.

On the note of that according to CBO, if one looks at the entire effect of this amend-
ment, it is outlay neutral. In the end, there is no outlay effect. But for each individual
year, there may be an outlay effect.

I would ask a question of the Parliamentarian, and that is if an amendment has an
effect on outlays per year but does not change the overall end effect of the bill, is it out-
lay neutral?

The CHAIRMAN. The Chair will not entertain the question to the Parliamentarian.
The gentleman may continue discussing the point of order.

Mr. KUCINICH. Mr. Chairman, I would state then my insistence that this amendment
is in order. That if the Parliamentarian had reviewed 1t, or did review it, he would see
that the amendment has an effect on outlays per year, but does not change the overall
end effect of the bill. It is outlay neutral.

The CHAIRMAN. The Chair is prepared to rule on the point of order. The gentleman
from California makes a point of order under section 302(f) of the Budget Act which con-
strains budget authority.

The amendment provides no net new budget authority. That it may not be neutral on
outlay? hs of no moment under section 302(%) of the Budget Act.® The point of order is
overruled.

4. Parliamentarian’s Note: At times, the House had made outlays the subject of budgetary
enforcement mechanisms. The House had adopted a concurrent resolution on the budg-
et (later “deemed” effective for purposes of Congressional Budget Act enforcement) con-
taining a special reserve fund for highway programs. That provision created a special
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Offsetting Breach

§ 11.6 An amendment that provides negative budget authority by
precluding the collection of certain fees, but that offsets such neg-
ative budget authority by simultaneously authorizing a reduction
of expenditures in an amount equal to the uncollected fees, does
not violate section 302(f) of the Congressional Budget Act.()

On May 9, 1995, during consideration of a Coast Guard authorization
bill (H.R. 1361), the following occurred in the Committee of the Whole:

AMENDMENT OFFERED BY MR. ROTH

Mr. [Toby] ROTH [of Wisconsin]. Mr. Chairman, I offer an amendment. . . .

Mr. [Howard] COBLE [of North Carolina]. Mr. Chairman, I reserve a point of order
on the amendment.

The CHAIRMAN.® The gentleman from North Carolina reserves a point of order on
the amendment.

The Clerk will report the amendment.

The Clerk read as follows:

Amendment offered by Mr. ROTH: At the end of title IV (page 43, after line 13), add
the following new section (and amend the table of contents accordingly):

SEC. .LIMITATION ON FEES AND CHARGES WITH RESPECT WITH RESPECT TO FERRIES.

The Secretary of the department in which the Coast Guard is operating may not assess
or collect any fee or charge with respect to a ferry. Not withstanding any other provision
of this Act, the Secretary is authorized to reduce expenditures in an amount equal to the
fees or charges which are not collected or assessed as a result of this section. . . .

POINT OF ORDER

The CHAIRMAN. Does the gentleman from North Carolina [Mr. COBLE] insist on his
point of order?

Mr. COBLE. Mr. Chairman, I do.

The CHAIRMAN. The gentleman will state his point of order.

Mr. COBLE. First of all, Mr. Chairman, I want to say to the distinguished gentleman
from Wisconsin, that much of what he said I am not in disagreement with, but I do not
think this is the proper forum, for this reason: I think the amendment offered by the
gentleman from Wisconsin [Mr. ROTH] violates section 302(f) of the Budget Act by pro-
viding negative budget authority for the fiscal year 1995.

Mr. ROTH. Mr. Chairman, may I be heard on that?

The CHAIRMAN. The Chair recognizes the gentleman from Wisconsin [Mr. ROTH].

Mr. ROTH. Mr. Chairman, I realize the gentleman from North Carolina [Mr. COBLE]
is probably one of the most gifted lawyers in the House.

application of section 302(f) to require neutrality of both budget authority and outlays
for such programs (contrary to the general principle exemplified by this precedent). See
148 CoNG. REc. 3691, 107th Cong. 2d Sess., Mar. 20, 2002. See § 4, supra.
2 USC §633(f).
141 ConNG. REC. 12174, 12175, 104th Cong. 1st Sess.
Jay Dickey (AR).

P
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I wanted to point out that whenever we cut taxes, it is never in order.

Let me say something: When you read this amendment, and the appropriate statute,
you find that the ferry is defined as a public service. Then the tax does not apply.

Also, I want to point out that the second argument is that the amendment gives the
Secretary the authority to reduce expenditures in the amount equal to the tax not col-
lected.

Therefore, this amendment is in order.

The CHAIRMAN (Mr. DICKEY). The Chair is prepared to rule. Based on the last argu-
ment from the gentleman from Wisconsin, that the record new budget authority would
be offset, the Chair holds that the amendment is in order.

Mr. ROTH. Well, I thank the Chair very much, and I ask for an affirmative vote.

The CHAIRMAN. That ruling is based on the last sentence of the amendment.

§ 11.7 An amendment to a supplemental appropriation bill providing
new budget authority in excess of the relevant allocation under
section 302(b) of the Congressional Budget Act (as estimated by
the Committee on the Budget) cannot be offset by redirecting
funds designated as emergency funds (such funds having no budg-
etary impact pursuant to a provision in the most recent budget
resolution)(® and thus violates section 302(f) of the Congressional
Budget Act.

On Mar. 15, 2005, the following point of order was raised in the Com-
mittee of the Whole:

AMENDMENT NO. 3 OFFERED BY MS. JACKSON-LEE OF TEXAS

Ms. [Sheila] JACKSON-LEE of Texas. Mr. Chairman, I offer an amendment.
The Acting CHAIRMAN.® The Clerk will designate the amendment.
The text of the amendment is as follows:

Amendment No. 3 offered by Ms. JACKSON-LEE of Texas:
Page 46, after line 20, insert the following:

IMMIGRATION AND CUSTOMS ENFORCEMENT

SALARIES AND EXPENSES

For an additional amount for “Salaries and Expenses”, hereby derived from the
gmount provided in this Act for “UNITED STATES COAST GUARD—OPERATING EXPENSES”,
40,000,000.

Mr. [Jerry] LEWIS of California. Mr. Chairman, I reserve a point of order on the gen-
tlewoman’s amendment. . . .

1. 150 ConNG. REC. 10040, 108th Cong. 2d Sess., May 18, 2004 (S. Con. Res. 95, sec. 402).
See §4, supra.

2. 151 CoNG. REc. 4695, 4696, 109th Cong. 1st Sess.

3. John Shimkus (IL).
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POINT OF ORDER

Mr. LEWIS of California. Mr. Chairman, reluctantly I make a point of order against
the amendment because it is in violation of section 302(f) of the Congressional Budget
Act of 1974. The Committee on Appropriations filed a suballocation on budget totals for
fiscal year 2005 on July 22, 2004. The amendment would provide new budget authority
in excess of the committee allocations and is not permitted under section 302(f) of the
act. I ask for the ruling of the Chair.

Ms. JACKSON-LEE of Texas. Will the gentleman yield for just a moment?

Mr. LEWIS of California. I have asked for a ruling of the Chair.

The Acting CHAIRMAN (Mr. SHIMKUS). The Chair will hear each member on his or
her own time. The Chair recognizes the gentlewoman from Texas (Ms. JACKSON-LEE) to
speak on the point of order.

Ms. JACKSON-LEE of Texas. Mr. Chairman, my understanding of an emergency sup-
plemental is to deal with emergency funding situations in the government. I realize that
the present language speaks directly to Coast Guard, which is part of now the Depart-
ment of Homeland Security. This amendment amends that section and asks and has a
viable offset and asks simply to allow $40 million of that amount to be able to be utilized
for the underfunded ICE agents that do not have uniforms, that do not have badges, that
do not have IDs.

Frankly, I believe if we are to do our work in Iraq, whether we agree or disagree with
the war in Iraq, we do know that it is represented to us by the administration to be
a war on terror. How can we fight the war on terror in Afghanistan and Iraq and not
fight the war on terror in this country within our boundaries?

The Immigration Customs and Enforcement helps us do that. It separates out those
who intend to do us harm from those who are here who may be undocumented but are
here simply for economic reasons.

We need to be able to thwart those who may come across the border to do us harm
and are not caught at the border. We need to be able to have the agency well equipped
to protect us by securing those individuals and detaining them. Without those resources
they cannot even continue.

Do not take my word. Take the word of Admiral Loy, who indicated that they needed
more dollars to finish out the fiscal year in question.

I would ask my colleague, and I would also ask at this moment, that if he pursues
his point of order, whether or not we will have the opportunity, whether in conference
or as we continue the appropriations process, to focus on the lack of funding for the Im-
migration and Enforcement Officers, Immigration, Customs and Enforcement Officers,
the Border Patrol, which I think you are aware of, and the detention beds.

I would like very much to yield to the chairman, and on this issue I think we are
all in common agreement about the need to secure our homeland.

The Acting CHAIRMAN. Does the gentleman from California wish to be head [sic] fur-
ther on the point of order?

Mr. LEWIS of California. Mr. Chairman, I would simply say it is our intention to pur-
sue the questions the gentlewoman is asking. It may very well be in conference on the
supplemental that it is appropriate, but frankly in some ways we take from Peter to pay
Paul. We can pursue this is regular order, and I prefer to use the supplemental process
for those emergencies that we cannot deal with in regular order. Because of that, I am
not pursuing the recommendations at this time. We will follow through, however, on the
questions that the gentlewoman is asking.
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Mr. Chairman, I insist on my point of order.

The Acting CHAIRMAN. The Chair is prepared to rule on the point of order.

The Chair is authoritatively guided under section 312 of the Budget Act by an estimate
of the Committee on the Budget that an amendment providing any net increase in new
d}ilscretionary budget authority would cause a breach of pertinent allocation of such au-
thority.

The amendment offered by the gentlewoman from Texas (Ms. JACKSON-LEE) will in-
crease the level of new discretionary budget authority in the bill. As such, the amend-
ment violates section 302(f) of the Budget Act.

The point of order is sustained. The amendment is not in order.

§ 11.8 An amendment to a general appropriation bill providing new
budget authority in excess of the relevant allocation under section
302(b) of the Congressional Budget Act (as estimated by the Com-
mittee on the Budget) cannot be offset by the elimination of unau-
thorized contract authority contained in an earmark (which pro-
vides no budgetary savings) and was conceded to violate section
302(f) of the Congressional Budget Act.()

On June 26, 2001,» during consideration of a transportation appropria-
tion bill (H.R. 2299), the following occurred in the Committee of the Whole:

AMENDMENT OFFERED BY MR. YOUNG OF ALASKA

Mr. [Donald] YOUNG of Alaska. Mr. Chairman, I offer an amendment.
The Clerk read as follows:

Amendment offered by Mr. YOUNG of Alaska:
Page 14, after line 25, insert the following:

SMALL COMMUNITY AIR SERVICE DEVELOPMENT PILOT PROGRAM

For necessary expenses to carry our section 41743 of title 49, United States Code,
$10,000,000, to remain available until expended.

Mr. YOUNG of Alaska (during the reading). Mr. Chairman, I ask unanimous consent
that the amendment be considered as read and printed in the RECORD.

The CHAIRMAN.® Is there objection to the request of the gentleman from Alaska?

There was no objection.

Mr. [Hal] ROGERS of Kentucky. Mr. Chairman, I reserve a point of order against the
amendment.

The CHAIRMAN. The point of order is reserved. . . .

POINT OF ORDER
The CHAIRMAN. Does the gentleman from Kentucky have a point of order?
1. 2 USC §633(f). This unauthorized contract authority was struck from the bill earlier
on a point of order. 147 CONG. REC. 11936, 107th Cong. 1st Sess., June 26, 2001.

2. 147 Cona. REc. 11937, 107th Cong. 1st Sess.
3. David Camp (MI).
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Mr. ROGERS of Kentucky. Yes.

The CHAIRMAN. The gentleman from Kentucky (Mr. ROGERS) is recognized on his
point of order.

Mr. ROGERS of Kentucky. Mr. Chairman, we are in an unfortunate situation here.
We had monies in the bill, as has been noted, for the small airports, which was stricken
on a point of order. Now the amendment would seek to add monies back in, but we have
no monies to add back in. The budget authority that we were given does not permit it.

No one is a bigger advocate for smaller airports than I am because that is all I have
in my district.

O 1600

But I am forced to make a point of order against the amendment because it is in viola-
tion of 302(f) of the Congressional Budget Act of 1974. The Committee on Appropriations
fields a suballocation of budget totals for fiscal year 2002 on June 13, 2001. This amend-
ment would provide new budget authority in excess of the subcommittee’s suballocation
made under section 302(b) and is not permitted under section 302(f) of the Act. I ask
for a ruling from the Chair.

The CHAIRMAN. Does the gentleman from Alaska (Mr. YOUNG) wish to be heard on
the point of order?

Mr. YOUNG of Alaska. I do. Mr. Chairman, I agree with the gentleman that one of
the most unfortunate things that occurred to the Subcommittee on Transportation is the
fact they do not have the money. I do think the budgeteers did a bad thing. Four percent
is not enough. I said this all along. So I will continue to try to seek funding of this pro-
gram as we progress with this bill and other bills to see if we cannot accomplish what
we are all seeking.

I have more small airports than any place in the United States and most of my people
do not have highways, so I am very supportive of this program, but we also have to make
sure it is funded adequately and appropriately and I concede the point of order at this
time.

The CHAIRMAN. The gentleman from Alaska concedes the point of order. The point
of order is conceded and sustained. The provision is stricken from the bill.

§ 11.9 Amendments to an appropriation bill making a series of nu-
merical changes intended to offset one another considered en bloc
are subject to points of order under section 302(f) of the Congres-
sional Budget Act() where the intended reductions in contract au-
thority (not considered budget authority) fail to offset new in-
creases in new discretionary budget authority (as estimated by the
Committee on the Budget), so that the net effect of the amend-
ments is to cause the bill to exceed the appropriate allocation of
new discretionary budget authority made pursuant to section
302(b) for that fiscal year.

On July 30, 1986, during consideration of a transportation appropria-
tion bill (H.R. 5205), the following occurred in the Committee of the Whole:

1. 2 USC §633(f).
2. 132 CoNG. REC. 18153, 18154, 99th Cong. 2d Sess.
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Mr. [William] LEHMAN of Florida. Mr. Chairman, I reserve a point of order against
the amendments.

The CHAIRMAN.® The gentleman from Florida [Mr. LEHMAN] reserves a point of
order on the amendments.

The Clerk will report the amendments.

The Clerk read as follows:

Amendments offered by Mr. WALKER: In title I, on page 4, line 9, strike
“$1,849,800,000” and insert in lieu thereof “$1,850,115,000”.
And on line 11, strike “$372,983,000” and insert in lieu thereof “$373,298,000”.

The CHAIRMAN. Prior to proceeding with the amendments, is the gentleman’s request
to be amended?

Mr. [Robert] WALKER [of Pennsylvanial. Yes, Mr. Chairman, it would be 1, 3, and
5.

The CHAIRMAN. The Chair understands that the gentleman is amending the request
for consideration en bloc.

Mr. WALKER. Mr. Chairman, because of the fact that the two amendments that were
meant to coordinate these would amend the same place twice, there is an amendment
at the desk that would go to numbers 1, 3, and 5, which would in fact then overcome
that problem.

The CHAIRMAN. The Clerk will report amendments 1, 3, and 5.

The Clerk read as follows:

Amendments offered by Mr. WALKER: In title I, on page 2, line 11, strike
“$7,465,000” and insert in lieu thereof “$7,150,000”.

In title I, on page 24, line 8, strike “$122,000,000” and insert in lieu thereof
“$102,000,000”.

And on page 24, line 11, strike “$121,060,000” and insert in lieu thereof
“$101,060,000”.

In title I, on page 4, line 9, strike “1,849,800,000” and insert in lieu thereof
“$1,870,115,000”.

And on line 11, strike “$372,983,000” and insert in lieu thereof “$393,298,000”.

The CHAIRMAN. The Chair will now put the question on the unanimous-consent re-
quest, as modified.

The request is to consider these amendments en bloc. Is there objection to that re-
quest?

There was no objection.

POINT OF ORDER

Mr. LEHMAN of Florida. Mr. Chairman, I insist on my point of order.

The CHAIRMAN. The gentleman will state his point of order.

Mr. LEHMAN of Florida. Mr. Chairman, I make a point of order against the amend-
ment because it is in violation of section 302(f) of the Congressional Budget Act, as
amended by Public Law 99-177. The Committee on Appropriations filed its subcommittee
allocation for fiscal year 1987 pursuant to section 302 of the Congressional Budget Act
on July 15, 1986. This is House Report 99-673.

3. Leon Panetta (CA).
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These amendments would provide new budget authority in excess of the subcommittee
allocation and is not permitted under section 302(f) of this act.

I ask that the amendments be ruled out of order, and Mr. Chairman, under the gentle-
man’s amendment, $20 million in new budget authority is being added to the Coast
Guard; however, all but $350,000 of the amounts intended to offset come from contract
authority obligation limitations. These do not count as the budget authority and cannot
be used to keep this bill within our budget allocation. Contract authority is separate from
the rest of these kinds of moneys.

The CHAIRMAN. Does the gentleman from Pennsylvania wish to respond?

Mr. WALKER. Mr. Chairman, the 302 authority being brought to the Congress under
its own report specifies the amounts that are included in the committee’s report as a
total sum.

I have reduced figures in one portion of the bill in order to add figures in the other
portion of the bill; and so therefore bring it in with the same 302 numbers that the com-
mittee has brought to us.

So I am, in fact, under the legislation, bringing the cuts that are necessary in order
to keep the committee from exceeding its 302 allocations.

The CHAIRMAN. The Chair would ask the gentleman from Pennsylvania [Mr. WALK-
ER] if he counts as toward his reduction the elimination of the contract authorization on
page 24 of the Highway Safety Act?

Mr. WALKER. Under the amendment that is before the House, included in the cuts,
on page 24, line 8, is the cut specified.

Let me say to the Chair, however, that that is money which is given in grant authority
to the States. That is, both the Congressional Research Service and the Department of
Transportation, have told this gentleman that that is money which goes to the States
in grants and so therefore is money that should be allocated under 302.

0O 1120

The CHAIRMAN. Does the gentleman from Florida wish to speak to the point?

Mr. LEHMAN of Florida. Mr. Chairman, just for a point of clarification, the sums that
the gentleman from Pennsylvania is talking about are not considered budget authority.
I think that is the problem that we are dealing with now.

The CHAIRMAN. Does the gentleman from Pennsylvania [Mr. WALKER] have any fur-
ther arguments to make?

Mr. WALKER. No, Mr. Chairman.

The CHAIRMAN (Mr. PANETTA). The Chair is prepared to rule.

The Chair is to be guided by the requirements of 302(f) in that any amendment to
H.R. 5205 which would increase new discretionary authority in the bill or would increase
direct loan new credit authority in the bill by more than $24 million would violate section
302(f) of the Congressional Budget and Impoundment Control Act of 1974.

Section 302(f) provides that it shall not be in order to consider any bill, resolution or
amendment which, if enacted, would exceed the appropriate allocation made pursuant to
section 302(b) for the fiscal year of new discretionary budget authority or new credit au-
thority.

The question then comes down to whether the provision on page 24 relates to discre-
tionary budget authority or not. It is the Chair’s view that this deals not with such budg-
et authority but with grant money and therefore the amendment would indeed violate
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section 302(f) by causing a net increase in discretionary budget authority and therefore
sustains the point of order.

Contingent Breach

§ 11.10 An amendment proposing to strike from a general appropria-
tion bill a proviso stating that a specified increment of new discre-
tionary budget authority ostensibly provided by the bill would “be-
come available for obligation only upon the enactment of future
appropriations legislation” was held to cause the bill to provide
additional new discretionary budget authority in that incremental
amount, in breach of the pertinent allocation under former section
602,) (as estimated by the Committee on the Budget) and there-
fore in violation of section 302(f) of the Congressional Budget
Act.®

On June 26, 1996, during consideration of an agriculture appropriation
bill (H.R. 2698), the following transpired in the Committee of the Whole:

AMENDMENT OFFERED BY MR. PALLONE

Mr. [Frank] PALLONE [of New Jersey]l. Mr. Chairman, I ask unanimous consent to
offer an amendment to a portion of the bill not yet read.

The CHAIRMAN.® Is there objection to the request of the gentleman from New Jer-
sey?

There was no objection.

The CHAIRMAN. The Clerk will designate the amendment.

The text of the amendment is as follows:

Amendment offered by Mr. PALLONE: Strike the last proviso under the heading HAZ-
ARDOUS SUBSTANCE SUPERFUND.

Mr. [Michael] OXLEY [of Ohio]. Mr. Chairman, I reserve a point of order against the
amendment.

The CHAIRMAN. The gentleman from Ohio reserves a point of order. . . .

POINT OF ORDER

Mr. OXLEY. Mr. Chairman, I insist on my point of order.

The CHAIRMAN. The gentleman will state his point of order.

Mr. OXLEY. Mr. Chairman, I make a point of order against the amendment because
it is in violation of section 302(f) of the Congressional Budget Act as amended. The Com-
mittee on Appropriations filed a subcommittee allocation for fiscal year 1997 on June 17,

1. For more information on title VI of the Congressional Budget Act, see the introduction
to this section.

2. 2 USC §633(f).
3. 142 ConaG. REC. 15561-63, 104th Cong. 2d Sess.
4. Larry Combest (TX).
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1996 (H. Rept. 104-624). This amendment would provide a new budget authority in ex-
cess of the subcommittee allocation and is not permitted under section 302(f) of the act.

Mr. Chairman, I ask that the amendment be ruled out of order.

The CHAIRMAN. Does any other Member wish to be heard on the point of order?

The Chair recognizes the gentleman from New Jersey [Mr. PALLONE].

Mr. PALLONE. Mr. Chairman, again, as I said before, if the money is really in this
bill, then why should it be subject to a point of order. All we are saying is that if it
is really there, if the money is really there, it should be used now for cleanups and not
later for some polluter slush fund which basically gives money back in rebates to pol-
luters. As I said on page 60 of the committee report, it says that the committee is appro-
priating $2.2 billion for Superfund in fiscal year 1997.

In addition, it claims that they are appropriating almost 861 million more than the
President included in his budget. Our amendment simply strikes that contingency and
would truly fund the Superfund Program at the 2.2 billion and have the money spent
this year.

If the amendment is subject to a point of order, then the money really is not there
after all and the Republicans are appropriating about 55 million less than the President
requested. So I just wanted to make it clear that by bringing this point of order and
having it sustained, they are admitting that the $2.2 billion figure is basically a sham.
They are admitting that they funded the program at $55 million less than the President
requested and that they have turned this appropriation process into something that we
may never see. . . .

The CHAIRMAN. Does the gentleman from New York, [Mr. BOEHLERT] wish to be
heard on the point of order?

Mr. [Sherwood] BOEHLERT [of New York]. Yes, Mr. Chairman, I wish to speak in
support of the point of order. . . .

The budget resolution creates a Superfund reserve fund. This reserve fund allows the
chairman of the Committee on the Budget to increase the committee allocations when
the Superfund taxes are extended and the program is reformed. That is what we are
all about. We want to reform a program that everyone agrees is broken.

It is deficit neutral, this fund, because it will come from the reauthorized Superfund
business taxes. This bill sets the marker for the funding level that will be provided when
these conditions are met. We are saying that we are committed, let me repeat that, we
are saying that we are committed to fund a reformed Superfund at $2.2 billion and will
use the extension of the Superfund taxes for that purpose.

O 1415

What we have said repeatedly from the beginning of this historic 104th Congress is
that we want to reform Superfund. We have a plan; it is falling on deaf ears.

Mr. Chairman, I support the point of order.

The CHAIRMAN. Does the gentleman from Pennsylvania [Mr. BORSKi] seek to be
heard on the point of order?

Mr. [Robert] BORSKI [of Pennsylvania]. I do, Mr. Chairman.

The CHAIRMAN. The Chair recognizes the gentleman from Pennsylvania.

Mr. BORSKI. Mr. Chairman, I urge that the point of order raised against this amend-
ment be overruled. The Pallone-Borski-Markey amendment does not change any of the
monetary figures in the bill. It simply strikes the very unusual language limiting the
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use of $861 million, language that makes the $861 million totally meaningless. If the
$861 million is real and will impact the budget, then our amendment will have no impact
whatsoever on the budget. If this point of order is sustained, the ruling will support the
contention that the $861 million is meaningless. The $861 million figure in this bill is
the most meaningless thing I have seen on this House floor in 14 years. . . .

The CHAIRMAN. The Chair is prepared to rule.

The amendment offered by the gentleman from New Jersey proposes to strike from the
bill the last proviso under the heading “Hazardous Substance Superfund.” That proviso
states that a specified increment of the amount ostensibly provided in that paragraph
of the bill “shall become available for obligation only upon the enactment of future appro-
priations legislation that specifically makes these funds available for obligation.”

The Chair is advised that the Committee on the Budget has analyzed this proviso
under scorekeeping rule 9 from the joint explanatory statement of managers on the
Budget Enforcement Act of 1990, entitled “Delay of obligations.” That rule reads in part
as follows:

If the authority to obligate is contingent upon the enactment of a subsequent appro-
priation, new budget authority and outlays will be scored with the subsequent appro-
priation.

Thus, pursuant to section 302(g)® of the Budget Act, the Committee on the Budget
estimates that the incremental amount of funding affected by this proviso is presently
attributable to the “future appropriations legislation” and not to the pending appropria-
tion bill. Consequently, to strike the proviso would cause the incremental amount of
budget authority affected by the proviso to be attributed to the pending bill.

The Chair is further advised that the Committee on the Budget estimates that the bill,
as perfected to this point, provides new discretionary budget authority in the approxi-
mate amount of $64,327,000,000, and that the pertinent allocation of such budget author-
ity for this bill under sections 302 and 602 of the Budget Act is $64,354,000,000. Thus,
an amendment providing new discretionary budget authority in an amount greater than
$27 million would breach the pertinent allocation, in violation of section 302(f) of the
Budget Act.

Because the amendment offered by the gentleman from New Jersey would cause the
pending bill to provide an additional $861 million in new discretionary budget authority,
it violates section 302(f) of the Budget Act.

The point of order is sustained.

Striking Rescission

§ 11.11 An amendment proposing to strike from a general appropria-
tion bill a rescission scored as negative budget authority was held
to provide new budget authority in excess of the relevant alloca-
tion under section 302(b) of the Congressional Budget Act (as esti-
mated by the Committee on the Budget) and thus in violation of
section 302(f) of the Congressional Budget Act.(D

5. The Budget Enforcement Act of 1997 moved this requirement from section 302(g) of
the Congressional Budget Act to section 312(a).
1. 2 USC §633(f).
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On June 20, 2001, during consideration of a supplemental appropriation
bill (H.R. 2216), the following occurred in the Committee of the Whole:

AMENDMENT OFFERED BY MR. BENTSEN

Mr. [Kenneth] BENTSEN [of Texas]. Mr. Chairman, I offer an amendment.
The CHAIRMAN.® The Clerk will designate the amendment.
The text of the amendment is as follows:

Amendment offered by Mr. BENTSEN:

In chapter 9 of title II, strike the item relating to “FEDERAL EMERGENCY MANAGE-
MENT AGENCY—DISASTER RELIEF”.

The CHAIRMAN. Pursuant to the order of the Committee of today, the gentleman
from Texas, (Mr. BENTSEN) and a Member opposed each will control 10 minutes.

Mr. [Bill] YOUNG of Florida. Mr. Chairman, I reserve a point of order on the amend-
ment. . . .

POINT OF ORDER

Mr. YOUNG of Florida. Mr. Chairman, I make a point of order against the amendment
because it is in violation of section 302(f) of the Congressional Budget Act of 1974. The
Committee on Appropriations filed a suballocation of budget totals for fiscal year 2001
on June 19, 2001. That was House Report 107-104. This amendment would strike a re-
scission and, therefore, provide in effect a new budget authority in excess of the sub-
committee suballocation made under section 302(b) and is not permitted under section
302(f) of the act.

And so, Mr. Chairman, I insist on my point of order.

The CHAIRMAN. The gentleman advances his point of order. Does the gentleman from
Texas (Mr. BENTSEN) wish to be heard on the point of order?

Mr. BENTSEN. Briefly, Mr. Chairman, because of the time agreement that we hon-
ored.

As the chairman read the point of order, I think it underscores the point, because he
says were this to be allowed, the rescission would result in new budget authority. But,
in fact, what the rescission does is it strikes budget authority that was created by the
106th Congress. It really is not new budget authority, but it underscores the nuance of
the Budget Act and the fact that additional spending in this supplemental had to be off-
set both through emergency declaration and then through the rescission of FEMA, which
I believe, I truly believe, will hamstring FEMA.

But I appreciate the chairman’s sincerity and I will abide by the point of order.

The CHAIRMAN. The Chair is prepared to rule. The Chair is authoritatively guided
by an estimate of the Committee on the Budget under section 312 of the Budget Act that
an amendment providing any net increase in new discretionary budget authority would
cause a breach of the pertinent allocation of such authority.

The amendment offered by the gentleman from Texas would, by striking a rescission
contained in the bill, increase the level of new discretionary budget authority in the bill.
As such, the amendment violates section 302(f) of the Budget Act.

2. 147 CoNG. REC. 11246, 11248, 11249, 107th Cong. 1st Sess.
3. Douglas Bereuter (NE).
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The point of order is sustained. The amendment is not in order.
Striking Limitation

§ 11.12 Where a limitation on funds in a general appropriation bill
was estimated (by the Committee on the Budget) under section
312(a) of the Congressional Budget Act to provide negative new
budget authority in an amount below the pertinent allocation of
such authority, an amendment striking the limitation from the bill
was held to provide new budget authority causing a breach in vio-
lation of section 302(f) of the Congressional Budget Act.(D

On June 13, 2000, during consideration of a Labor—-HHS appropriation
bill (H.R. 4577), the following occurred in the Committee of the Whole:

AMENDMENT NO. 13 OFFERED BY MS. PELOSI

Ms. [Nancy] PELOSI [of California]. Mr. Chairman, I offer Amendment No. 13.

The CHAIRMAN.® Is the gentlewoman from California a designee of the gentleman
from Wisconsin (Mr. OBEY)?

Ms. PELOSI. Yes, I am, Mr. Chairman.

Mr. [John] PORTER [of Illinois]. Mr. Chairman, I reserve a point of order on the gen-
tlewoman’s amendment.

The CHAIRMAN. The Clerk will designate the amendment.

The text of the amendment is as follows:

Amendment No. 13 offered by Ms. PELOSI:
Page 49, strike line 1 through 12 (section 213).

The CHAIRMAN. Pursuant to the order of the House of Thursday, June 8, 2000, the
gentlewoman from California (Ms. PELOSI) and a Member opposed each will control 15
minutes.

The Chair recognizes the gentlewoman from California (Ms. PELOSI).

Ms. PELOSI. Mr. Chairman, I yield myself such time as I may consume. . . .

The CHAIRMAN. All time has expired on this amendment.

POINT OF ORDER

Mr. PORTER. Mr. Chairman, I make a point of order against the amendment because
it is in violation of Section 302(f) of the Congressional Budget Act of 1974.

The Committee on Appropriations filed a suballocation of budget totals for fiscal year
2001 on June 8, 2000, House Report 106-660. This amendment would provide new budg-
et authority in excess of the subcommittee’s suballocation made under Section 302(b), and
is not permitted under section 302(f) of the Act.

1. 2 USC §633(f).
2. 146 Cona. REcC. 10501, 10505, 10506, 106th Cong. 2d Sess.
3. Douglas Bereuter (NE).
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I would ask a ruling of the Chair.

The CHAIRMAN. Are there other Members who wish to be heard on the point of
order?

Ms. PELOSI. Yes, Mr. Chairman.

The CHAIRMAN. The gentlewoman from California (Ms. PELOSI) is recognized.

Ms. PELOSI. Mr. Chairman, the distinguished chairman lodged a point of order on
the basis that this is outside the budget allocation. On that score, he may be correct.
But the fact is that despite the expressions of priority for the funding at the National
Institutes of Health, which the chairman has very sincerely made and others have made
in this Chamber, we had other choices in this bill.

In fact, if this is of the highest priority, why was it not given the same status that
other Republican priorities are given in this bill?

As we know, there is a $500 million budget adjustment to accommodate $500 million
of other spending in this bill. That could have been done for this $1.7 billion and we
could have ensured, guaranteed, given peace to the American people that their health
and that the research to ensure it to be protected.

Instead, the only thing protected in this bill is the tax break for the wealthiest people
in America. That is the decision that Members have to make. It is not about this being
fiscally responsible. We all want to be that. Indeed, our alternative Democratic budget
resolution had this $1.7 increase and it was fiscally responsible.

Two things, Mr. Chairman. Because the distinguished chairman has said he is calling
a point of order because this is beyond the allocation of the budget, it could be protected
just the way this other funding had a lifting of the budget, had an adjustment of the
budget figure.

O 1145

Secondly, I would say that if we are not going to go down that path then it is not
the priority we say it is, and we have to answer to the American people for that.

Technically, on the point of order, the rule protects the wealthiest 1 percent at the
expense of the National Institutes of Health, and I concede the point of order.

Mr. PORTER. Mr. Chairman, can I be heard further on the point of order?

The CHAIRMAN. The gentleman from Illinois (Mr. PORTER) is recognized.

Mr. PORTER. Mr. Chairman, I would simply respond to the gentlewoman that she had
every opportunity to make those choices by offering an amendment within the rules that
would have taken money from lower priority accounts and put it in this account if that
was her desire. She did not take that opportunity to operate within the bounds of fiscal
restraint and has simply offered an amendment without any offset, which is clearly out
of order.

The CHAIRMAN. The Chair is prepared to rule.

Ms. PELOSI. Mr. Chairman, if I may, since the gentleman characterized my remarks,
if I may?

The CHAIRMAN. Very briefly the gentlewoman from California may respond.

Ms. PELOSI. Mr. Chairman, the distinguished gentleman knows that I had no oppor-
tunity to have an offset of the $1.7 billion. All I am saying is give this the same treat-
ment as has been given to other Republican priorities by making a budget cap adjust-
ment so that this can be afforded in this bill.

The CHAIRMAN. The gentlewoman from California (Ms. PELOSI) has conceded the
point of order, but the Chair would say that he is authoritatively guided by an estimate
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of the Committee on the Budget, pursuant to section 312 of the Budget Act, that an
amendment providing any net increase in new discretionary budget authority would
cause a breach of the pertinent allocation of such authority.

The amendment offered by the gentlewoman from California, by proposing to strike
a provision scored as negative budget authority, would increase the level of new discre-
tionary budget authority in the bill. As such, the amendment violates section 302(f) of
the Budget Act.

The point of order is therefore sustained. The amendment is not in order.

§ 11.13 Where a limitation on funds in a general appropriation bill
was estimated to provide negative new budget authority in an
amount sufficient to avoid a breach of the pertinent allocation of
such authority, an amendment striking the limitation from the bill
was held to provide new budget authority causing a breach (as es-
timated by the Committee on the Budget), in violation of section
302(f) of the Congressional Budget Act.(D

On June 26, 1991, during consideration of an agriculture appropriation
bill (H.R. 2698), the following transpired in the Committee of the Whole:

AGRICULTURAL STABILIZATION AND CONSERVATION SERVICE
SALARIES AND EXPENSES

(INCLUDING TRANSFERS OF FUNDS)

For necessary administrative expenses of the Agricultural Stabilization and Con-
servation Service, including expenses to formulate and carry out programs authorized
by title III of the Agricultural Adjustment Act of 1938, as amended (7 U.S.C. 1301-
1393); the Agricultural Act of 1949, as amended (7 U.S.C. 1421 et seq.); sections 7 to
15, 16(a), 16(f), and 17 of the Soil Conservation and Domestic Allotment Act, as
amended and supplemented (16 U.S.C. 590g-5900, 590p(a), 590p(f), and 590q); sections
1001 to 1004, 1006 to 1008, and 1010 of the Agricultural Act of 1970 as added by the
Agriculture and Consumer Protection Act of 1973 (16 U.S.C. 1501 to 1504, 1506 to
1508, and 1510); the Water Bank Act, as amended (16 U.S.C. 1301-1311); the Coopera-
tive Forestry Assistance Act of 1978 (16 U.S.C. 2101); sections 202(c) and 205 of title
IT of the Colorado River Basin Salinity Control Act of 1974, as amended (43 U.S.C.
1592(c), 1595); sections 401, 402, and 404 to 406 of the Agricultural Credit Act of 1978
(16 U.S.C. 2201 to 2205); the United States Warehouse Act, as amended (7 U.S.C. 241—
273); and laws pertaining to the Commodity Credit Corporation, $720,705,000; of which
$719,289,000 is hereby appropriated, and $573,000 is transferred from the Public Law
480 Program Account in this Act and $589,000 is transferred from the Commodity
Credit Corporation Program Account in this Act: Provided, That other funds made
available to the Agricultural Stabilization and Conservation Service for authorized ac-
tivities may be advanced to and merged with this account: Provided further, That these
funds shall be available for employment pursuant to the second sentence of section
706(a) of the Organic Act of 1944 (7 U.S.C. 2225), and not to exceed $100,000 shall
be available for employment under 5 U.S.C. 3109: Provided further, That no part of

1. 2 USC §633(f).
2. 137 CoNG. REC. 16484-16486, 102d Cong. 1st Sess.
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the funds made available under this Act shall be used (1) to influence the vote in any
referendum; (2) to influence agricultural legislation, except as permitted in 18 U.S.C.
1913; or (3) for salaries or other expenses of members of county and community com-
mittees established pursuant to section 8(b) of the Soil Conservation and Domestic Al-
lotment Act, as amended, for engaging in any activities other than advisory and super-
visory duties and delegated program functions prescribed in administrative regulations:
Provided further, That none of the funds appropriated or otherwise made available by
this Act shall be used to establish or implement a wetlands reserve program as author-
ized by 16 U.S.C. 3837 et seq.

AMENDMENT OFFERED BY MR. NAGLE

Mr. [David] NAGLE [of Iowa]. Mr. Chairman, I offer an amendment.
The Clerk read as follows:

Amendment offered by Mr. NAGLE: Page 28, beginning in line 23, strike “: Provided”
and all that follows through line 2 on page 29.

Mr. [Jamie] WHITTEN [of Mississippil. Mr. Chairman, I reserve a point of order
against the amendment.

Mr. NAGLE. Mr. Chairman, I ask unanimous consent that the amendment, which is
to title I, and the amendment, which is to title II, which is directly related to it, be con-
sidered en bloc so that we can get this out of the way at the same time.

The CHAIRMAN.® Is there objection to the request of the gentleman from Iowa?

Mr. WHITTEN. Mr. Chairman, I reserved a point of order. I now object.

The CHAIRMAN. Objection is heard.

Mr. NAGLE. Mr. Chairman, I would ask Chairman WHITTEN to reconsider that objec-
tion, since I do not, when we are done, intend to offer the amendment. I intend to with-
draw the amendment.

Mr. WHITTEN. Mr. Chairman, if the gentleman will yield, if I may say so, I hate to
make this objection here but, we are going to have to start using our land to produce
so we can pay our debts and keep our farmers in business. . . .

Mr. NAGLE. . . .

My amendment will transfer appropriations from within the conservation title to the
Wetlands Reserve Program and the Water Quality Reserve Program. It is my intention
to fight for these programs so that the future of the great compromise and more impor-
tantly, the future of the farm program can be maintained. . . .

POINT OF ORDER

Mr. WHITTEN. Mr. Chairman, I insist on the point of order.

May I say that we operated under very strict limitations this year. We had everybody
counting what we could do and this would have the effect of striking out a savings on
which we had to count to stay within the budget ceilings. Our provision has the effect
of saving $231.8 million in a mandatory program. It has been scored by CBO and by
the Budget Committee as a proper savings to the discretionary totals of this bill.

Under Scorekeeping Rule No. 3 of the 1990 Reconciliation Act. If the provision is
struck, it will have the effect of breaking the committee’s 602(b) allocation and is, there-
fore, in violation of section 302(f).

3. William Hughes (NJ).
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We would be in violation of all of our allocation. The effect would be that this would
set in motion another sequestration for everything to be cut.

Members will recall last week we had a cut of thirteen ten-thousandths of a percent,
it cost thousands of dollars to implement. We faced it because the Office of Management
and Budget said we were over some slight amount. CBO and the General Accounting
Office differed with them, but nevertheless we had that. So I insist that if this provision
should be changed, it would leave us in violation not only in this bill but the effect would
be across the board.

The CHAIRMAN. The gentleman from Mississippi insists on his point of order.

Does the gentleman from Iowa [Mr. NAGLE] wish to argue in opposition to the point
of order?

Mr. NAGLE. Mr. Chairman, I do.

The CHAIRMAN. Does the gentleman wish to withdraw the amendment?

Mr. NAGLE. Mr. Chairman, the gentleman does not wish to withdraw the amendment
with the point of order pending. The gentleman wishes to argue the point of order.

The CHAIRMAN. The gentleman is recognized.

Mr. NAGLE. Mr. Chairman, this is very simple. What I did quite simply was take
money that is already being spent and simply transfer it. That is all this does. It does
not provide for new money. It does not take money over the cap. It takes existing money
inside the bill, simply transfers it to two different programs that the committee in its
wisdom and judgment chose not to fund. So it is not over the limit.

It is not an expenditure that is not already authorized. We are simply shifting money
within the account.

Therefore, for that reason, the point of order of the distinguished gentleman from Mis-
sissippi is not well taken.

0O 1820

The CHAIRMAN. The Chair might remind the gentleman from Iowa that his unani-
mous-consent request that the amendments be considered en bloc was objected to by the
gentleman from Mississippi, the distinguished chairman of the Committee on Appropria-
tions, so the argument is only addressed to that language at the bottom of page 28 and
at the top line of 29 which, in essence, strikes the limitation contained in the bill at page
28, line 23.

Mr. NAGLE. That is correct. It spends no money.

The CHAIRMAN. There is no balancing or offset as such within the bill, because the
gentleman did not secure, when he sought unanimous consent, to consolidate the two
amendments en bloc.

Mr. NAGLE. The gentleman sought it, but the gentleman was denied it.

The CHAIRMAN. The gentleman was denied that by an objection by the distinguished
gentleman from Mississippi who had that right.

Mr. NAGLE. I am asking the Chair, and I think I have made my case, and I respect-
fully ask the Chair to make a ruling.

The CHAIRMAN. The Chair is prepared to rule unless the gentleman from Pennsyl-
vania seeks recognition, and he can in his own right in opposition.

Mr. [Thomas] RIDGE [of Pennsylvania]. I do not seek recognition.

The CHAIRMAN. The Chair is prepared to rule then that the point of order of the
gentleman from Mississippi is well taken, and the Chair sustains the point of order, be-
cause striking that language under the circumstances would be scored to violate the
Budget Act.
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Allocation Adjustment

§ 11.14 An amendment increasing an amount designated as an
“emergency” thus triggering an increase in the relevant section
302(a) committee allocation (pursuant to section 314 of the Con-
gressional Budget Act)() but failing to trigger a corresponding in-
crease in the section 302(b) subcommittee allocation, was ruled out
of order for violating section 302(f) of the Congressional Budget
Act® by exceeding such section 302(b) allocation (as estimated by
the Committee on the Budget).

On June 21, 2000,® the following point of order was raised in the Com-

mittee of the Whole:

FEDERAL EMERGENCY MANAGEMENT AGENCY
DISASTER RELIEF
(INCLUDING TRANSFERS OF FUNDS)

For necessary expenses in carrying out the Robert T. Stafford Disaster Relief and
Emergency Assistance Act (42 U.S.C. 5121 et seq.), $300,000,000, and, notwithstanding
42 U.S.C. 5203, to remain available until expended, of which $5,500,000 shall be trans-
ferred to “Emergency management planning and assistance” for the consolidated emer-
gency management performance grant program; of which $30,000,000 shall be trans-
ferred to the “Flood map modernization fund” account; and up to $50,000,000 may be
obligated for pre-disaster mitigation projects and repetitive loss buyouts (in addition
to funding provided by 42 U.S.C. 5170c) following disaster declarations.

0O 1345

AMENDMENT OFFERED BY MR. BOYD
Mr. [Allen] BOYD [of Florida]. Mr. Chairman, I offer an amendment.

1. However, the Budget Control Act of 2011 amended section 314 of the Congressional

Budget Act such that it no longer operates in the manner described here. See § 1, supra
and §26, infra, for more on the Budget Control Act of 2011 and its various reforms
to the congressional budget process.

2. 2 USC §633(0).

3.

146 CoNG. REC. 11747-49, 106th Cong. 2d Sess.

Parliamentarian’s Note: The following paragraph of the bill, designating these
amounts as “emergency requirements” on the condition that the President transmit a
reciprocating designation, was later held to constitute legislation in violation of rule
XXT clause 2(b) (House Rules and Manual §1038 (2011)): “Notwithstanding any other
provision of law, the foregoing amounts are designated by the Congress as an emer-
gency requirement pursuant to section 251(b)(2)(A) of the Balanced Budget and Emer-
gency Deficit Control Act of 1985, as amended: Provided, That the entire amount shall
be available only to the extent that an official budget request for a specific dollar
amount, that includes designation of the entire amount of the request as an emergency
requirement as defined in the Balanced Budget and Emergency Deficit Control Act of
1985, as amended, is transmitted by the President to the Congress.” See 146 CONG.
REC. 11749, 106th Cong. 2d Sess., June 21, 2000.
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The Clerk read as follows:

Amendment offered by Mr. Boyb:

Page 66, line 18, after the dollar amount, insert the following: “(increased by
$2,609,220,000)”.

Mr. [James] WALSH [of New York]. Mr. Chairman, I reserve a point of order against
the gentleman’s amendment.

dThe CHAIRMAN.® The gentleman from New York (Mr. WALSH) reserves a point of
order.

The gentleman from Florida (Mr. BoyD) and a Member opposed each will control 15
minutes.
The Chair recognizes the gentleman from Florida (Mr. Boyp). . . .

PoOINT OF ORDER

Mr. WALSH. Mr. Chairman, I make a point of order against the amendment because
it is in violation of section 302(f) of the Congressional Budget Act of 1974. The Committee
on Appropriations filed a suballocation of Budget Totals for fiscal year 2001 on June 20,
2000 (House Report 106-683). This amendment would provide new budget authority in
excess of the subcommittee suballocation made under section 302(b) and is not permitted
under section 302(f) of the Act.

I ask for a ruling from the Chair.

The CHAIRMAN. The Chair is authoritatively guided by an estimate of the Committee
on the Budget, pursuant to section 312 of the Budget Act, that an amendment providing
any net increase in new discretionary budget authority would cause a breach of the perti-
nent allocation of such authority.

The amendment offered by the gentleman from Florida (Mr. BoYD) would increase the
level of new discretionary budget authority in the bill. Because of the attending emer-
gency designation, the amendment automatically occasions an increase in the section
302(a) allocation to the Committee on Appropriations, but it does not occasion an auto-
matic increase in the section 302(b) suballocation for the pending bill.

As such, the amendment violates section 302(f) of the Budget Act.

The point of order is, therefore, sustained. The amendment is not in order.

§ 11.15 An amendment to a general appropriation bill providing new
budget authority in excess of the relevant allocation under section
302(b) of the Congressional Budget Act (as estimated by the Com-
mittee on the Budget) does not trigger a corresponding increase
to that allocation pursuant to procedural provisions contained in
a concurrent resolution on the budget() where such provisions
specify that the new budget authority must be contained in a re-
ported bill (and not in an amendment), and such an amendment
thus violates section 302(f) of the Congressional Budget Act.®

4. Edward Pease (IN).

1. 143 ConG. REc. 9984, 105th Cong. 1st Sess., June 4, 1997 (H. Con. Res. 84, sec. 205).
This section of the fiscal year 1998 budget resolution authorized committee allocation
adjustments in response to qualifying Federal land acquisition legislation. For more on
similar adjustment authorities contained in budget resolutions, see § 4, supra.

2. 2 USC §633().
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On July 10, 1997, the following point of order was raised in the Com-
mittee of the Whole:

AMENDMENT OFFERED BY MR. MILLER OF CALIFORNIA

Mr. [George] MILLER of California. Mr. Chairman, I offer an amendment.

Mr. [Ralph] REGULA [of Ohio]. Mr. Chairman, I reserve a point of order on the gentle-
man’s amendment.

The CHAIRMAN.® The point of order is reserved.

The Clerk will report the amendment.

The Clerk read as follows:

Amendment offered by Mr. Miller of California:
Page 5, after line 15, insert:

PRIORITY FEDERAL LAND ACQUISITIONS AND EXCHANGES

To carry out priority Federal land exchange agreements and priority Federal land
acquisitions by the National Park Service, United States Fish and Wildlife Service, Bu-
reau of Land Management, and the United States Forest Service, up to $700,000,000
to be derived from the Land and Water Conservation Fund, to remain available until
expended, of which not to exceed $65,000,000 is for the acquisition of identified lands
and interests in lands and for other purposes to carry out the Agreement of August
12, 1996, to acquire interests to protect and preserve Yellowstone National Park, and
not to exceed $250,000,000 is for the acquisition of identified lands and interests in
lands, at the purchase price specified, in the September 28, 1996, Headwaters Forest
Agreement. . . .

POINT OF ORDER

The CHAIRMAN. Does the gentleman from Ohio insist on his point of order?

Mr. REGULA. Mr. Chairman, I make a point of order against the amendment because
it is in violation of section 302(f) of the Congressional Budget Act, as amended.

The Committee on Appropriations filed a revised subcommittee allocation for fiscal
year 1998 on June 24, 1997, House Report 105-151. This amendment would provide a
new budget authority in excess of the subcommittee allocation and is not permitted under
section 302(f) of the act.

In addition, Mr. Chairman, section 205 of the budget resolution only makes the $700
million available for land acquisition if it is in a reported bill from the Committee on
Appropriations. The budget resolution does not apply to floor amendments.

Mr. Chairman, I ask that the amendment be ruled out of order.

The CHAIRMAN. Does the gentleman from California [Mr. MILLER] wish to be heard
on the point of order?

Mr. MILLER of California. Unfortunately, Mr. Chairman, I think I have to concede
that the gentleman from Ohio [Mr. REGULA] is correct. I wish the rule had been written
otherwise. But, in fact, the gentleman is correct.

The CHAIRMAN. The point of order is conceded and sustained.

3. 143 CoNG. REcC. 14020-23, 105th Cong. 1st Sess.
4. Steven LaTourette (OH).

200



BUDGET PROCESS Ch. 41 §11

Section 302(f) Points of Order—Applicability to Motions to Re-
commit

§ 11.16 A motion to recommit a bill with instructions to report
“forthwith”() a direct amendment to existing law providing new
budget authority in excess of the relevant subcommittee allocation
under section 302(b) of the Congressional Budget Act (as estimated
by the Committee on the Budget) was held to violate section 302(f)
of the Congressional Budget Act® and ruled out of order.

On July 22, 2004, during consideration of a military construction appro-
priation bill (H.R. 4837), the following occurred:

MOTION TO RECOMMIT OFFERED BY MR. OBEY

Mr. [David] OBEY [of Wisconsin]. Mr. Speaker, I offer a motion to recommit.
The SPEAKER pro tempore.® Is the gentleman opposed to the bill?

Mr. OBEY. Unless the motion is adopted, Mr. Speaker, yes.

The SPEAKER pro tempore. The Clerk will report the motion to recommit.
The Clerk read as follows:

Mr. Obey moves to recommit the bill, H.R. 4837, to the Committee on Appropriations
with instructions to report the bill forthwith with the following amendment:

“SEC. 129. Section 2883(g)(1) of title 10, United States Code, is amended by striking
“$850,000,000” and inserting “$1,300,000,000”.”

POINT OF ORDER

Mr. [James] NUSSLE [of Iowa]. Mr. Speaker, I make a point of order against the mo-
tion to recommit because it violates Section 302(f) of the Congressional Budget Act.

fThéa S?PEAKER pro tempore. Does any other Member wish to be heard on the point
of order?

Mr. OBEY. Mr. Speaker, what this amendment attempts to do is to restore the lan-
guage just stricken by the gentleman. If the gentleman insists on his point of order, then

1. Parliamentarian’s Note: A motion to commit or recommit a bill or joint resolution
“forthwith” provides that any amendatory instructions contained therein be carried out
immediately, and thus engages the provisions of the Congressional Budget Act. In the
111th Congress, Rule XIX clause 2 was amended to provide that all motions to recom-
mit a bill or joint resolution that contained instructions must be “forthwith.” House
Rules and Manual §1001 (2011). Prior to this change, such motions may have specified
a different adverb (most often “promptly”) to indicate a mere non-binding recommenda-
tion to the committee of recommittal, and therefore such formulations did not engage
the Congressional Budget Act. For an example of such a “promptly” motion to recom-
mit, containing an amendment that had previously been ruled out of order for violating
section 302(f) of the Congressional Budget Act, see 147 CoNG. REC. 11253, 107th Cong.
1st Sess., June 20, 2001. See also Deschler’s Precedents Ch. 23 § 32.25, supra.

2. 2 USC §633(f).

3. 150 Cona. REC. 17321, 108th Cong. 2d Sess.

4. David Camp (MI).
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obviously once again the House will have missed an opportunity to provide housing for
these 24,000 military families.

The SPEAKER pro tempore. Does any other Member wish to be heard on the point
of order?

If not, the Chair will rule.

The Chair finds that the instructions contained in the motion to recommit offered by
the gentleman from Wisconsin (Mr. OBEY) propose to amend existing law. The instruc-
tions, therefore, constitute legislation in violation of clause 2 of rule XXI.® The Chair
also finds that the amendment contemplated by the motion to recommit proposes spend-
ing in excess of the pertinent allocation therefore under Section 302(b) of the Budget Act,
as asserted by the point of order of the gentleman from Iowa.

The point of order is sustained, and the motion to recommit is not in order.

§ 11.17 A motion to commit a bill with instructions to report “forth-
with” an amendment providing new budget authority in excess of
the relevant allocation under section 302(a) of the Congressional
Budget Act, and not protected by waiver against similar provisions
in the bill, was held to violate section 302(f) of the Congressional
Budget Act and ruled out of order.()

On Jan. 8, 2003, the following transpired in the House:

EXTENSION OF TEMPORARY EXTENDED UNEMPLOYMENT COMPENSATION
ACT OF 2002

Mr. [William] THOMAS [of California]. Mr. Speaker, pursuant to House Resolution 14,
I call up the Senate bill (S. 23) to provide for a 5-month extension of the Temporary
Extended Unemployment Compensation Act of 2002 and for a transition period for indi-
viduals receiving compensation when the program under such Act ends, and ask for its
immediate consideration.

The Clerk read the title of the Senate bill.

The SPEAKER pro tempore (Mr. SIMPSON).® Pursuant to House Resolution 14, the
Senate bill is considered read for amendment.

The text of S. 23 is as follows: . . .

MOTION TO COMMIT OFFERED BY MR. MC DERMOTT

Mr. [James] MCDERMOTT [of Washington]. Mr. Speaker, I offer a motion to commit.
The SPEAKER pro tempore. Is the gentleman opposed to the bill?

Mr. McDERMOTT. Yes, Mr. Speaker, I am.

The SPEAKER pro tempore. The Clerk will report the motion.

The clerk read as follows:

5. For more on points of order under Rule XXI clause 2, see generally, Deschler’s Prece-
dents Ch. 26, supra.
2 USC §633(f).
149 Cona. REc. 181, 193, 194, 108th Cong. 1st Sess.
Michael Simpson (ID).

P
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Mr. MCDERMOTT moves to commit the bill S. 23 to the Committee on Ways and
Means with instructions that the Committee report the same back to the House forth-
with with the following amendment:

Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the ‘“‘Emergency Unemployment Compensa-
tion Act of 2003”. . . .

Mr. McDERMOTT (during the reading). Mr. Speaker, I ask unanimous consent that
the motion to commit be considered as read and printed in the RECORD.

The SPEAKER pro tempore. Is there objection to the request of the gentleman from
Washington?

There was no objection.

POINT OF ORDER

Mr. THOMAS. Mr. Speaker, I have no objection to considering the motion as having
been read, but I object to the motion to commit on the basis of its violation of the Budget
Act.

The SPEAKER pro tempore. Does the gentleman make a point of order?

Mr. THOMAS. Yes, Mr. Speaker, I wish to make a point of order.

The SPEAKER pro tempore. The gentleman may state his point of order.

Mr. THOMAS. Mr. Speaker, I object and make the point of order because this motion,
if passed, would cause the allocation to the Committee on Ways and Means to be further
exceeded in the first year and over the 5-year period governed by the budget resolution
currently deemed in force. The motion therefore violates section 302(f) of the Congres-
sional Budget Act, and I make a point of order that it violates section 302(f) of the Budg-
et Act.

The SPEAKER pro tempore. Is there any other Member who wishes to be heard on
the point of order?

Mr. [Benjamin] CARDIN [of Maryland]. Mr. Speaker, on the point of order, if I under-
stand the objection, it is based upon the fact that, as I understand it, the bill before us
has a waiver on the Budget Act from the Committee on Rules, but that because there
is no waiver of the Budget Act provided in the rules, the minority will not have a chance
to offer a similar type of a motion to recommit.

I would ask the chairman, is that the basis that we were not protected in the rule,
whereas the underlying bill did not get a waiver in the rule?

Mr. THOMAS. Mr. Speaker, I would tell the gentleman that that is the technical ef-
fect. However, had the minority offered an amendment which was in the—

The SPEAKER pro tempore. Will the gentleman suspend? Members will not engage
in colloquy on a point of order. The Chair will hear argument on the point of order from
each Member in turn.

Mr. THOMAS. Might I make an argument on the point of order, Mr. Speaker?

The SPEAKER pro tempore. The gentleman from Maryland (Mr. CARDIN) may com-
plete his argument first.

Mr. CARDIN. Mr. Speaker, may I yield on my reservation or argument?

The SPEAKER pro tempore. There is no yielding on a point of order.

Mr. CARDIN. Let me just complete my argument, and then I would welcome the chair-
man’s response.
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Mr. Speaker, I think that there needs to be some discretion here as far as fairness
in the rules. I know that yesterday we adopted the rules of the House. It seems to me
that the minority needs to be protected to be able to offer a motion to recommit.

I understand the chairman’s point, but it would seem to me that the rules should per-
mit the minority to offer a motion to recommit if we are going to have an open and full
debate in the House.

The SPEAKER pro tempore. Are there other Members who wish to be heard on the
point of order?

Mr. THOMAS. Yes, sir.

The SPEAKER pro tempore. The gentleman from California (Mr. THOMAS) is recog-
nized.

Mr. THOMAS. Further on my point of order, Mr. Speaker, the reason I believe a 302(f)
budget point of order lies against this measure is that it significantly exceeds in its
amount the underlying bill.

The legislation before us was not reported by any committee of the House; rather, it
was passed by the Senate, and the Committee on Rules has presented it to us.

So my point of order is not based on the fact that the underlying measure has a waiver
from the Committee on Rules; it is that if the minority had offered an amendment equal
to or less than the Senate position, it would have been in order and not subject to a
point of order. Since it is significantly in excess of the Senate measure, it does in fact
violate 302(f) of the Budget Act.

0O 1300

The SPEAKER pro tempore (Mr. SIMPSON). Are there other Members who wish to be
heard on the point of order?

The Chair is prepared to rule.

The gentleman from California (Mr. THOMAS) makes a point of order that the amend-
ment proposed by the instructions in the motion to commit offered by the gentleman from
Washington (Mr. MCDERMOTT) violates section 302(f) of the Congressional Budget Act of
1974.

Section 302(f) of the Budget Act precludes consideration of an amendment providing
new budget authority if the adoption of the amendment and enactment of the bill, as
amended, would cause the pertinent allocation of new budget authority under section
302(a) of the act to be exceeded.

The Chair is persuasively® guided by an estimate of the gentleman from Iowa (Mr.
NUssLE) that an amendment providing any net increase in new budget authority for fis-
cal year 2003, or the period of fiscal years 2003 through 2007, over that provided by the

4. Parliamentarian’s Note: The chairman of the Committee on the Budget had not, at the
time of this ruling, been elected to that position by the full House, and thus that com-
mittee could not provide the Chair with authoritative guidance as to the budgetary ef-
fect of the amendment contained in the motion to commit, pursuant to section 312(a).
However, the presumptive chairman of the Committee on the Budget (Mr. Nussle) had
been authorized by a separate order of the House to submit for inclusion in the Con-
gressional Record binding section 302(a) allocations for the committees of the House.
On this basis, the Chair was persuasively guided by estimates from the Member so au-
thorized. For the order of the House authorizing Mr. Nussle to make the binding sec-
tion 302(a) submission, see 149 CONG. REc. 172, 173, 108th Cong. 1st Sess., Jan. 8,
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bill would exacerbate the breach of the applicable section 302(a) allocations of the Com-
mittee on Ways and Means.

As such, the motion to commit violates section 302(f) of the Budget Act. The point of
order is sustained, and the motion is not in order.

§ 11.18 A motion to recommit a bill with instructions to report
“forthwith” an amendment providing new budget authority in ex-
cess of the relevant allocation under section 302(a) of the Congres-
sional Budget Act (as estimated by the Committee on the Budget)
was held to violate section 302(f) of the Congressional Budget
Act® and ruled out of order (sustained by tabling of appeal).

On June 28, 2000, the following occurred:

Mr. [Pete] STARK [of California]. Mr. Speaker, I offer a motion to recommit.

The SPEAKER pro tempore.® Is the gentleman opposed to the bill?

Mr. STARK. I am, Mr. Speaker.

Mr. [William] THOMAS [of Californial. Mr. Speaker, I reserve all points of order
against the motion.

The SPEAKER pro tempore. The Clerk will report the motion to recommit.

The Clerk read as follows:

Mr. STARK moves to recommit the bill H.R. 4680 to the Committee on Ways and
Means with instructions to report the same back to the House forthwith with the fol-
lowing amendment:

Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the ‘‘Medicare Guaranteed and Defined Rx
Benefit and Health Provider Relief Act of 2000”. . . .

POINT OF ORDER

The SPEAKER pro tempore. The gentleman from California (Mr. STARK) will suspend.

The Chair recognizes the gentleman from California (Mr. THOMAS).

Mr. THOMAS. Mr. Speaker, I had reserved points of order against the measure.

The SPEAKER pro tempore. The gentleman from California (Mr. THOMAS) has re-
served the point of order and is recognized on his point of order.

Mr. THOMAS. Mr. Speaker, I raise a point of order against the motion on the grounds
that it violates section 302(f) of the Budget Act which prohibits consideration of legisla-
tion that would exceed the Committee on Ways and Means allocation of New Budget Au-
thority for the period of 2001 to 2005.

2003. Pursuant to Rule XXIX clause 4, added in the 112th Congress, authoritative
guidance as to budgetary estimates may now be provided by the chairman of the Com-

mittee on the Budget (rather than the committee itself). House Rules and Manual
§ 1095d (2011).

1. 2 USC §633(f).

2. 146 CoNG. REc. 12736, 12750-2, 106th Cong. 2d Sess.

3. Ray LaHood (IL).
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The SPEAKER pro tempore. It is proper for the gentleman from California to insist
on his point of order.

Mr. STARK. Mr. Speaker, may I be heard on the point of order?

The SPEAKER pro tempore. The gentleman may be heard.

Mr. STARK. Mr. Speaker, I ask the Speaker’s brief indulgence as this is a complex
issue, but it is important to the seniors in our country.

Mr. Speaker, this Republican resolution has all points of order waived, and we have
none. The budget resolution which the Republicans have created that makes our hundred
billion dollar bill out of order does not comport with what the Republicans have done
to provide tax cuts for the wealthiest.

For example, there is $661,000 each for the wealthiest Americans under a tax cut, and
yet only $460 a year for senior citizens in prescription drugs. That basically gets to the
heart of why I would object to the gentleman’s point of order against our bill.

There is a doctrine. It is clearly not fair. We have no points of order waived, and they
do. . ..

So, Mr. Speaker, I would like to object to the point of order on the grounds of fairness
that has been established in this House for over 100 years and urge that the Speaker
rule to allow the Democrats to present a plan which is arguably better than the Repub-
lican plan. Based on fairness, I do urge that the point of order is overridden.

The SPEAKER pro tempore. The Chair recognizes the gentleman from California (Mr.
THOMAS).

Mr. THOMAS. Mr. Speaker, am I allowed to speak on the point of order, or would
it be appropriate for others to speak?

The SPEAKER pro tempore. The gentleman from California may proceed.

Mr. THOMAS. Mr. Speaker, I am tempted to use the statement of the gentleman from
California (Mr. STARK) who conceded that it was, in fact, in violation of the Budget Act,
but I believe the Chair is in possession of a statement from the chairman on the Com-
mittee of the Budget which, in fact, supports the point of order that has been presented.
Therefore, I would insist on my point of order.

The SPEAKER pro tempore. The Chair recognizes the gentleman from Rhode Island
(Mr. WEYGAND).

Mr. [Robert] WEYGAND [of Rhode Island]. Mr. Speaker, may I be heard on the point
of order? . . .

The SPEAKER pro tempore (Mr. LAHOOD). The Chair is prepared to rule.

The gentleman from California (Mr. THOMAS) makes a point of order that the amend-
ment proposed by the instructions in the motion to recommit offered by the gentleman
from California (Mr. STARK) violates section 302(f) of the Congressional Budget Act of
1974.

Section 302(f) of the Budget Act prescribes a point of order against consideration of
an amendment providing new budget authority if the adoption of the amendment and
enactment of the bill, as amended, would cause the pertinent allocation of new budget
authority for the relevant fiscal years under section 302(a) of the Act to be exceeded.

The Chair is authoritatively guided by estimates provided by the Committee on the
Budget indicating that (1) any amendment that proposes to provide new budget authority
in excess of $2.964 billion over the amount provided by the underlying bill for the period
of fiscal years 2001 through 2005 would exceed the section 302(a) allocation of the Com-
mittee on Ways and Means, as adjusted under section 214 of House Concurrent Resolu-
tion 290, in violation of section 302(f) of the Congressional Budget Act of 1974; and
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(2) the bill, as it is proposed to be changed by the amendment, would so cause the
new budget authority provided by the bill to exceed that level.

The Chair therefore holds that the amendment violates section 302(f) of the Budget
Act. Accordingly, the point of order is sustained and the motion to recommit is not in
order.

Mr. WEYGAND. Mr. Speaker, I respectfully disagree with the Chair’s ruling and ap-
peal the ruling of the Chair.

The SPEAKER pro tempore. The question is, Shall the decision of the Chair stand as
the judgment of the House?

MOTION TO TABLE OFFERED BY MR. THOMAS

ChMr. THOMAS. Mr. Speaker, I move to table the motion to appeal the ruling of the
air.

The SPEAKER pro tempore. The question is on the motion offered by the gentleman
from California (Mr. THOMAS) to lay on the table the appeal of the ruling of the Chair.

The question was taken; and the Speaker pro tempore announced that the ayes ap-
peared to have it.

Mr. STARK. Mr. Speaker, I object to the vote on the ground that a quorum is not
present and make the point of order that a quorum is not present.

The SPEAKER pro tempore. Evidently a quorum is not present.

The Sergeant at Arms will notify absent Members.

The vote was taken by electronic device, and there were—yeas 224, nays 202, not vot-
ing 8, as follows:

[RoLL No. 355] . . .

So the motion to table was agreed to.
The result of the vote was announced as above recorded.
A motion to reconsider was laid on the table.

—Applicability to Motions to Concur in Senate Amendments

§ 11.19 A motion to recede and concur in a numbered Senate amend-
ment was ruled out of order for violating section 302(f) of the Con-
gressional Budget Act() where the Senate amendment exceeded
the section 302(b) allocation to the relevant subcommittee of the
Committee on Appropriations (as estimated by the Committee on
the Budget).

On Oct. 20, 1990, the following occurred:
MOTION OFFERED BY MR. TRAXLER
Mr. [Jerome] TRAXLER [of Michigan]. Madam Speaker, I offer a motion.
The SPEAKER pro tempore.® The Clerk will designate the motion.

1. 2 USC §633(f).
2. 136 CoNG. REc. 31517, 101st Cong. 2d Sess.
3. Jolene Unsoeld (WA).
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The text of the motion is as follows:

Mr. TRAXLER moves that the House recede from its disagreement to the amendment
of the Senate numbered 42, and concur therein.

POINT OF ORDER

Mr. [William] FRENZEL [of Minnesota]. Madam Speaker, I have a point of order.
The SPEAKER pro tempore. The gentleman will state it.

O 1550

Mr. FRENZEL. Madam Speaker, amendment No. 42 proposes that the House recede
from its position of $140 million in section 108, loan guarantees, which was the proper
amount under the Budget Act, and recede to the Senate, which has an excessive amount
of $250 million. This is a violation of section 302(f), and, therefore, it is on that basis
that T make the point of order. I state positively that the House position was strictly
within the law. It is only by receding to the Senate that we would be in danger of vio-
lating the limit, and I urge that my point of order be sustained.

Mr. TRAXLER. Madam Speaker, I concede the point of order.

Mr. [Bill] GREEN of New York. Madam Speaker, I, too, concede the point of order.

The SPEAKER pro tempore (Mrs. UNSOELD). The point of order is sustained based on
the estimate from the Committee on the Budget furnished to the Chair.

§ 11.20 A motion to recede and concur in a Senate amendment with
a further House amendment was ruled out of order for violating
section 302(f) of the Congressional Budget Act()) where the House
amendment exceeded the section 302(b) allocation to the relevant
subcommittee of the Committee on Appropriations (as estimated
by the Committee on the Budget).

On Oct. 31, 1989, the following transpired:

The SPEAKER pro tempore.® The Clerk will designate the final amendment in dis-
agreement.

The text of the amendment is as follows:

Senate amendment No. 136: Page 54, after line 11, insert:

TITLE IV—EMERGENCY DRUG FUNDING

SEC. 401. (a) Except as provided in subsection (b) and notwithstanding any other
provision of this or any other Act— . . .

MOTION OFFERED BY MR. WHITTEN

Mr. [Jamie] WHITTEN [of Mississippi]l. Mr. Speaker, I offer a motion.
The Clerk read as follows:

. 2 USC §633(0).
135 CoNG. REC. 26540, 26541, 26544, 26545, 26546, 101st Cong. 1st Sess.
James McDermott (WA).

P
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Mr. WHITTEN moves that the House recede from its disagreement to the amendment
of the Senate numbered 136 and concur therein with an amendment, as follows:
In lieu of the matter proposed by said amendment, insert the following:

TITLE IV—EMERGENCY DRUG FUNDING
CHAPTER I
DEPARTMENT OF JUSTICE
GENERAL ADMINISTRATION

SALARIES AND EXPENSES

For carrying out efforts at National Drug Control and the President’s initiative to
combat violent crime . . .

POINT OF ORDER

Mr. [William] FRENZEL [of Minnesota]. Mr. Speaker, I have a point of order.

Mr. Speaker, I make a point of order against the language in the pending motion
under section 302(f)(1) of the Congressional Budget Act of 1974.

Section 302(f)(1) of the Congressional Budget Act, as amended, provides that it shall
not be in order to consider a bill or amendment providing new budget authority for a
fiscal year if enactment of such bill would cause the appropriate section 302(b) allocation
of new discretionary budget authority for such fiscal year to be exceeded.

The net effect of the language in amendment No. 136 is to increase new discretionary
budget authority by $3.02 billion. This amendment causes the transportation sub-
committee of the Committee on Appropriations to exceed its 302(b) allocation for new dis-
cretionary budget authority as set forth in House Report 101-302 by some $2.113 billion.

The appropriate 302(b) allocation for the new discretionary budget authority for the
Transportation Subcommittee is $13.454 billion. The total enacted by the subcommittee
to date is $1 billion in Public Law 101-130. The total contained in the conference agree-
ment plus all the amendments in disagreement is $14.567 billion. Therefore, enactment
of this amendment would cause the subcommittee’s 302(b) allocation to be exceeded by
$2.113 billion.

I urge the Speaker to sustain my point of order. . . .

Mr. WHITTEN. Mr. Speaker, first may I congratulate my fellow subcommittee mem-
bers, my colleagues and friends. A great job on this bill has been done.

I asked unanimous consent to proceed so that I may discuss the point of order rather
than speak in opposition to it.

0O 1420

The point raised by the gentleman from Minnesota raises objection to the action of the
conference with regard to title IV of the Transportation bill—that dealing with funding
for the war on drugs. As all Members know, the war on drugs is the No. 1 priority of
both the Bush administration and the Congress. To this end, the conferees worked with
the administration to present a deficit-neutral package for consideration to the Congress
that would address this problem.

The conferees worked diligently to develop a deficit-neutral package that is balanced
between supply reduction and demand reduction. The conferees worked hard to develop
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a responsible funding package that will address our most immediate concerns while keep-
ing our eye on the issue of government spending. We are presenting in amendment No.
136, a package that provides $3,183,000,000 in budget authority and $1,237,000,000 in
outlays. The actual spending from the Treasury that will result from enactment of this
bill is completely offset by a combination of spending reductions, or restraints through
the 302 allocation process between the various subcommittees.

Mr. Speaker, the vote that we had, 394 to 21, on the conference report represents the
feeling of the Members of Congress. I would like an opportunity to express my apprecia-
tion in the RECORD for the job that our committee has done in trying to handle this mat-
ter within the rules of the House.

The SPEAKER pro tempore (Mr. MCDERMOTT). Does the gentleman concede the point
of order?

Mr. WHITTEN. Mr. Speaker, I do not. I moved to strike the last word.

Mr. [Silvio] CONTE [of Massachusetts]. Mr. Speaker, may I be heard on the point of
order.

The SPEAKER pro tempore. The Chair will hear the gentleman.

Mr. CONTE. Mr. Speaker, if I may, I am surprised that this point of order is being
raised. The drug package in title IV is deficit neutral. All the outlays expected in this
year have been offset; $1.2 billion in new drug outlays, $1.2 billion in outlay reductions
in all 13 appropriation bills.

I don’t know if the gentleman recalls, but when we had the 1989 supplemental up here
all last spring, the proposal was to spend $1.2 billion more on drugs without offsets. We
battled that one to the ground, to the point where we now have a drug package with
outlay offsets. Combine that one with what we did on the earthquake package, insisting
that that money count against Gramm-Rudman-Hollings, and it’s clear we’re not taking
money off budget. Any money spent this year is offset. Any money spent in the outyears
will have to fit within budget and Gramm-Rudman ceilings. I would have thought that
the gentleman would be pleased.

This package was negotiated in conjunction with the administration. It had their con-
currence. No objection to passing this bill has been registered. This is the President’s
drug package, and the gentleman is knocking it down.

The SPEAKER pro tempore (Mr. MCDERMOTT). The Chair must sustain the point of
order, based upon the estimates submitted by the Committee on the Budget, pursuant
to section 203(g) [sic] of the Budget Act, which are inserted at this point, that the alloca-
tion of new budget authority to the Subcommittee on Transportation and Related Agen-
cies contained in House Report 101-302, pursuant to section 203(b) [sic] would be exceed-
ed by the adoption of the Senate amendment No. 136 as amended.®

§ 11.21 The House has, by unanimous consent, agreed to recede from
a House amendment to a numbered Senate amendment and concur
in the original Senate amendment, notwithstanding the fact that
budget authority in the Senate amendment exceeded the applica-
ble section 302(b) allocation (as estimated by the Committee on the

4. As recorded in the Congressional Record. The Speaker pro tempore most probably

meant section 302(g) of the Congressional Budget Act and section 302(b) of the Budget
Act based on context.
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Budget) and would have thus violated section 302(f) of the Con-
gressional Budget Act.(D

On Oct. 31, 1989,@ the following transpired:

Mr. [Jerome] TRAXLER [of Michigan]. Mr. Speaker, I ask unanimous consent to take
from the Speaker’s table the bill (H.R. 2916) making appropriations for the Departments
of Veterans Affairs and Housing and Urban Development, and for sundry independent
agencies, boards, commissions, corporations, and offices for the fiscal year ending Sep-
tember 30, 1990, and for other purposes, with a House amendment to the Senate amend-
ment numbered 25, recede from the House amendment to the Senate amendment num-
bered 25, and concur in the Senate amendment numbered 25.

The Clerk read the title of the bill.

The Clerk read the Senate amendment, as follows:

Senate amendment No. 25: Page 20, after line 13, insert:

FEDERAL HOUSING ADMINISTRATION FUND

For payment to cover losses, not otherwise provided for, sustained by the Special
Risk Insurance Fund and General Insurance Fund as authorized by the National
Housing Act, as amended (12 U.S.C. 1715z-3(b) and 1735¢(f), $350,093,000, to remain
available until expended.

During fiscal year 1990, within the resources available, gross obligations for direct
loans are authorized in such amounts as may be necessary to carry out the purposes
of the National Housing Act, as amended.

During fiscal year 1990, additional commitments to guarantee loans to carry out the
purposes of the National Housing Act, as amended, shall not exceed a loan principal
of $75,000,000,000.

During fiscal year 1990, gross obligations for direct loans of not to exceed
$88,600,000 are authorized for payments under section 230(a) of the National Housing
Act, as amended, from the insurance fund chargeable for benefits on the mortgage cov-
ering the property to which the payments made relate, and payments in connection
with such obligations are hereby approved.

Mr. TRAXLER (during the reading). Mr Speaker, I ask unanimous consent that the
Senate amendment be considered as read and printed in the RECORD.

The SPEAKER pro tempore (Mr. MCDERMOTT).®® Is there objection to the request of
the gentleman from Michigan?

Mr. [William] FRENZEL [of Minnesota]. Mr. Speaker, reserving the right to object,
under my reservation of objection, I rise to express my reservations about the action
taken by the Senate in amendments Nos. 25 and 54 of this appropriations bill.

The Senate wants to spend more on this bill than had been allocated for this purpose.
To raise an additional $104 million, the Senate increased the FHA loan limit for a one-
family home from $101,250 to $124,875 in fiscal year 1990. The higher loan limit would
result in higher premium revenue paid by borrowers.

The Senate’s action caused a Budget Act violation which the House corrected last week
by lowering the FHA loan guarantee ceiling. On October 27, the Senate reasserted its

1. 2 USC §633(f).
2. 135 CoNG. REc. 26519, 101st Cong. 1st Sess.
3. James McDermott (WA).
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original position so that we are again faced with a bill which violates section 302(F)(1)
of the Budget Act.

Mr. Speaker, even if we forced this contest to go for several more rounds, the final
outcome is already evident. Compelling the Appropriations Committee to get a rule would
only use up time and energy but it would not alter the final decision.

The Senate’s action is bad policy and we should not allow this to set a precedent.

The Senate has legislated in an appropriations bill. Its action has a direct impact on
the FHA insurance fund—the soundness of which has recently been questioned. The Sen-
ate’s action does not represent a concern for housing but a concern for additional spend-
ing. In order to allow $104 million in additional spending, the Senate is using a backdoor
device and creating $3.8 billion in additional loan guarantees which the Government
must stand behind.

This is not good budget policy, housing policy, or legislative policy. I hope that today’s
action will not become a precedent for future action.

Mr. Speaker, I withdraw my reservation of objection.

The Speaker pro tempore. Is there objection to the request of the gentleman from
Michigan?

There was no objection.

The SPEAKER pro tempore. Is there objection to the initial request of the gentleman
from Michigan?

There was no objection.

Withdrawal

§ 11.22 A point of order raised against a bill on the grounds that it
violates section 302(f) of the Congressional Budget Act() may be
withdrawn as a matter of right and such withdrawal does not re-
quire unanimous consent.

On Sept. 8, 1999,® during consideration of an appropriation bill (H.R.
2684), the following occurred in the House:

POINT OF ORDER

Mr. [David] OBEY [of Wisconsin]. Madam Speaker, I make a point of order against
the consideration of the bill.

The SPEAKER pro tempore (Mrs. BIGGERT).® The gentleman will state his point of
order.

Mr. OBEY. Madam Speaker, I make a point of order that the bill provides new discre-
tionary budget authority in an amount which would exceed the applicable allocation
made pursuant to section 302(b) of the Congressional Budget Act, and therefore violates
section 302(f) of the Congressional Budget Act.

The most recent subcommittee allocations filed under section 302(b), as contained in
House Report 106-288, allocate a total $68.633 billion in new discretionary budget au-
thority to the Subcommittee on VA, HUD, and Independent Agencies. According to the

1. 2 USC §633(f).
2. 145 CoNG. REc. 20865, 20866, 106th Cong. 1st Sess.
3. Judy Biggert (IL).
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scoring table from the Congressional Budget Office, the bill appropriates $71.632 billion
in discretionary budget authority. Therefore, and as the CBO scoring table indicates, the
bill exceeds its section 302(b) allocation by $2.999 billion. A point of order, therefore,
should lie against its consideration under section 302(f) of the Budget Act.

The reason that the bill is scored as exceeding its allocation is that the Committee
on Appropriations is apparently counting as an offset a $3 billion reduction in the bor-
rowing authority of the TVA. This is authority for TVA to borrow from the public and
has nothing to do with appropriations or amounts in this bill. Neither CBO nor OMB
regard this so-called offset as producing any budget authority savings whatsoever. There-
fore, the bill exceeds its allocation.

I should also note a second consequence. Because OMB does not recognize the $3 bil-
lion supposed offset, if this bill were enacted in its present form, it would trigger an auto-
matic across-the-board sequestration of appropriations under the Budget Enforcement
Act, in the amount of $3 billion. That would roughly be about a billion and a half dollars
sequestration that would be required in the Defense budget and about a billion and a
half dollars that would be required to be sequestered on the domestic side of the appro-
priations ledger.

Now, I recognize that the chairman of the Committee on the Budget could produce a
letter which, in essence, urges the Congress to ignore this financial fact, but the fact is
that, if it chooses to do that, there will, in fact, be a sequestration under this bill. Be-
cause if we take a look at the OMB Sequestration Update Report to the President and
Congress for Fiscal Year 2000, we will see that, on page 11, it states: “Current OMB
estimates of House action to date, unless offset, indicate that a sequester of $3.7 billion
in budget authority and $2.9 billion in outlays would be triggered.”

The major amounts in question are related to this bill. If we take a look at the table
sent down by the CBO on their budget analysis, on page 18, we will see that they report
the same results.

So, therefore, I would suggest that this bill, for reasons that I have cited, should not
be before the House. I would certainly say that, even if the Committee on the Budget
chairman produces a letter which claims that this bill is not $3 billion over its authorized
allocation, the fact is that, according to the people who are charged by law with actually
measuring the bill, it is; and, therefore, it will result in the automatic reduction in the
other programs that are not in this bill that I have just cited.

The SPEAKER pro tempore. Is there any other Member who wishes to be heard on
the point of order?

Does the gentleman from Wisconsin (Mr. OBEY) insist on his point of order?

Mr. OBEY. Madam Speaker, I have no desire to delay this bill, and so I guess what
I would say is that I think I have demonstrated, by raising the point of order, that this
bill, in fact, is not in compliance. If the House wishes to proceed and vote for a bill which
is going to result in the kind of massive sequestration that I have just indicated, then
so be it. That would be the House’s choice.

So I guess I am in a position where, in order to contribute to the ability of the House’s
ability to do its business, I will withdraw the point of order, but I would caution every
Member who intends to vote for this bill that, if they do so, they will in fact be imposing
just such a sequestration on both the Defense budget and on the domestic programs.

With that, Madam Speaker, I withdraw my point of order.

The SPEAKER pro tempore. The gentleman withdraws his point of order.
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The “Rise and Report” Point of Order

§ 11.23 The House has adopted a special order of business resolution
reported from the Committee on Rules containing a separate sec-
tion creating a point of order (applicable during that Congress)(®
against rising from the Committee of the Whole and reporting a
general appropriation bill that exceeded the applicable section
302(b) allocation and providing additional procedures should such
a point of order be sustained.

On Apr. 28, 2005, the House adopted the following resolution:

Mr. PUTNAM. Mr. Speaker, by direction of the Committee on Rules, I call up House
Resolution 248 and ask for its immediate consideration.
The Clerk read the resolution, as follows:

H. REs. 248

Resolved, That upon adoption of this resolution it shall be in order to consider the
conference report to accompany the concurrent resolution (H. Con. Res. 95) establishing
the congressional budget for the United States Government for fiscal year 2006, revis-
ing appropriate budgetary levels for fiscal year 2005, and setting forth appropriate
budgetary levels for fiscal years 2007 through 2010. All points of order against the con-
ference report and against its consideration are waived. The conference report shall be

1. Parliamentarian’s Note: As noted, this point of order was applicable only during the
109th Congress. However, in the 110th, 111th, and 112th Congresses, the same point
of order was carried as a separate order in the resolution adopting the rules of the
House for those Congresses. See 157 CONG. REc. H9 [Daily Ed.], 112th Cong. 1st Sess.,
Jan. 5, 2011 (H. Res. 5, sec. 3(a)4)); 155 CoNG. REc. 9, 111th Cong. 1st Sess., Jan.
6, 2009 (H. Res. 5, sec. 3(a)(4)); and 153 CONG. REcC. 24, 110th Cong. 1st Sess., Jan.
4, 2007 (H. Res. 5, sec. 511(a)(4)). The procedural provisions triggered upon sustaining
this point of order operate in a similar manner to the question of consideration (see
Deschler-Brown Precedents Ch. 29 §5, supra): the chairman of the Committee of the
Whole puts the question, “Shall the Committee of the Whole rise and report the bill
to the House with such amendments as may have been adopted notwithstanding that
the bill exceeds its allocation of new budget authority under section 302(b)?” Such ques-
tion is debatable for 10 minutes, equally divided between the proponent and an oppo-
nent. If decided in the negative, only one proper amendment is in order — debatable
for 10 minutes and not subject to a demand for a division of the question —and certain
pro forma amendments. It should also be noted that this point of order lies against
a motion to rise and report a non-compliant bill. A special order of business resolution
reported by the Committee on Rules for the consideration of a bill may specify that
the Committee automatically rise (without motion) to report the bill back to the House
upon the completion of all debate and consideration of any permitted amendments.
Such a special order of business prevents any opportunity to raise this point of order.
For an example thereof, see 155 CONG. REC. 16078, 16079, 111th Cong. 1st Sess., June
24, 2009 (H. Res. 573).

2. 151 ConG. REC. 8309, 8318, 109th Cong. 1st Sess.
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considered as read. The conference report shall be debatable for one hour equally di-
vided and controlled by the chairman and ranking minority member of the Committee
on the Budget.

Sec. 2. (a) During the One Hundred Ninth Congress, except as provided in sub-
section (c), a motion that the Committee of the Whole rise and report a bill to the
House shall not be in order if the bill, as amended, exceeds an applicable allocation
of new budget authority under section 302(b) of the Congressional Budget Act of 1974,
as estimated by the Committee on the Budget.

(b) If a point of order under subsection (a) is sustained, the Chair shall put the ques-
tion: “Shall the Committee of the Whole rise and report the bill to the House with
such amendments as may have been adopted notwithstanding that the bill exceeds its
allocation of new budget authority under section 302(b) of the Congressional Budget
Act of 1974?” Such question shall be debatable for 10 minutes equally divided and con-
trolled by a proponent of the question and an opponent but shall be divided without
intervening motion.

(c) Subsection (a) shall not apply—

(1) to a motion offered under clause 2(d) of rule XXI; or

(2) after disposition of a question under subsection (b) on a given bill.

(d) If a question under subsection (b) is decided in the negative, no further amend-
ment shall be in order except—

(1) one proper amendment, which shall be debatable for 10 minutes equally divided
and controlled by the proponent and an opponent, shall not be subject to amendment,
and shall not be subject to a demand for division of the question in the House or in
the Committee of the Whole; and

(2) pro forma amendments, if offered by the chairman or ranking minority member
of the Committee on Appropriations or their designees, for the purpose of debate. . . .

The SPEAKER pro tempore (Mr. [Ray] LAHOOD [of Illinois]). The question is on the
resolution.

The resolution was agreed to.
A motion to reconsider was laid on the table.

Section 302(c) Points of Order

§ 11.24 A motion to recommit a joint resolution further continuing
appropriations with instructions to report “forthwith” an amend-
ment was held to violate section 302(c) of the Congressional Budg-
et Act() (sustained by tabling of appeal) by providing new budget
authority in a fiscal year for which the Committee on Appropria-
tions had received an allocation under section 302(a) but had yet
to file the required section 302(b) report dividing such allocation
among its subcommittees.

On Jan. 28, 2003, the following events occurred in the House:

MOTION TO RECOMMIT OFFERED BY MR. OBEY
Mr. [David] OBEY [of Wisconsin]. Mr. Speaker, I offer a motion to recommit.

1. 2 USC §633(c).
2. 149 ConG. REC. 2009, 2010, 108th Cong. 1st Sess.
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The SPEAKER pro tempore.® Is the gentleman opposed to the joint resolution?
Mr. OBEY. Without the pending recommit motion, certainly.

The SPEAKER pro tempore. The Clerk will report the motion to recommit.

The Clerk read as follows:

Mr. OBEY moves to recommit the joint resolution, H.J. Res. 13, to the Committee
on Appropriations with instructions to report the same back forthwith with an amend-
ment:

Section 101 of Public Law 107-229 in further amending by adding at the end:

“Provided further, $3,500,000,000 is available for Federal Emergency Management
Agency, Emergency Management and Planning Assistance, for state and local first re-
sponders homeland security grants to equip first responders, and $90,000,000 is avail-
able for the Centers for Disease Control for baseline health screening and long-term
medical monitoring of emergency response and recovery personnel exposed to toxic sub-
stances at the World Trade Center site.”

POINT OF ORDER

Mr. [Adam] PUTNAM [of Florida]. Mr. Speaker, I make a point of order against the
motion to recommit.

The SPEAKER pro tempore. The gentleman will state his point of order.

Mr. PUTNAM. Mr. Speaker, I make a point of order against the motion to recommit
because it violates section 302(c) of the gongressional Budget Act. Section 302(c) pro-
hibits the consideration of any amendment that provides new budget authority for a fis-
cal year until the Committee on Appropriations has made the suballocations required by
section 302(b) of the Congressional Budget Act.

This motion to recommit increases the amount of budget authorities provided by the
measure. The suballocations published by the Committee on Appropriations on October
10, 2002, lapsed upon the ade)ournment of the 107th Congress and no new 302(b) sub-
allocations have been made for the 108th Congress. Hence, I make a point of order that
this motion to recommit violates section 302(c) of the Congressional Budget Act.

The SPEAKER pro tempore. Does the gentleman from Wisconsin wish to be heard on
the point of order?

Mr. OBEY. I certainly do, Mr. Speaker.

The gentleman contends the motion is not in order because the majority has failed to
file its 302(b) allocations. If this amendment were to be ruled out of order, what that
would mean is that the majority has put the fix in in the Committee on Rules so that
they can bring what they want to bring to the floor but the minority cannot.

In other words, the minority would be penalized procedurally for a failure to act on
the part of the majority. I would find that to be a quaint interpretation indeed. It is pat-
ently unfair to allow tlze majority to bring up a bill without filing its suballocations and
then punish the minority for something the majority has not done.

O 1330

The SPEAKER pro tempore (Mr. THORNBERRY). If no further Members wish to be
heard on the point of order, the Chair is prepared to rule.

As the Chair ruled on January 8, 2003, supported by the House on appeal, section
302(c) of the Congressional Budget Act of 1974 precludes consideration of an appropria-
tions measure, including an amendment, providing new budget authority after the Com-
mittee on Appropriations has received a section 302(a) allocation for a fiscal year until
the committee makes the suballocations required under section 302(b).

3. Mac Thornberry (TX).
4. See §11.25, infra.
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The Committee on Appropriations has not made the required section 302(b) suballoca-
tions, and the motion to recommit provides new budget authority in violation of section
302(c) of the Budget Act. The point of order is sustained.

Mr. OBEY. Mr. Speaker, if the majority is going to abuse the rules in such a way that
the minority is precluded from meeting its responsibilities, I have no alternative but to
appeal the ruling of the Chair.

The SPEAKER pro tempore. The question is: Shall the decision of the Chair stand as
the judgment of the House?

MOTION TO TABLE OFFERED BY MR. PUTNAM

Mr. PUTNAM. Mr. Speaker, I move to lay the appeal on the table.

The SPEAKER pro tempore. The question is on the motion offered by the gentleman
from Florida (Mr. PUTNAM) to lay the appeal on the table.

The question was taken; and the Speaker pro tempore announced that the ayes ap-
peared to have it.

Mr. OBEY. Mr. Speaker, I object to the vote on the ground that a quorum is not
present and make the point of order that a quorum is not present.

The SPEAKER pro tempore. Evidently a quorum is not present.

The Sergeant at Arms will notify absent Members.

The vote was taken by electronic device, and there were—yeas 222, nays 196, not vot-
ing 16, as follows:

[Roll No. 15] . . .

So the motion to table was agreed to.
So the decision of the Chair stands as the judgment of the House.®®

§ 11.25 A motion to recommit a joint resolution continuing appro-
priations with instructions to report “forthwith” an amendment
was held to violate section 302(c) of the Congressional Budget
Act® by providing new budget authority in a fiscal year for which
the Committee on Appropriations had received an allocation
under section 302(a) but had yet to file the required report divid-
ing such allocation among its subcommittees (sustained by tabling
of appeal).

On Jan. 8, 2003, the following events occurred in the House:

5. Parliamentarian’s Note: As the proceedings indicate, a waiver of section 302(c) of the
Congressional Budget Act applies only to the specific text or measure referenced in the
waiver. Here, although the broad waiver of points of order against the underlying bill
covered section 302(c) points of order, no such points of order were waived for amend-
ments thereto (including amendments contained in a motion to recommit). For an ex-
ample of a special order of business resolution that specifically waived section 302(c)
for an amendment in the nature of a substitute, see 135 CONG. REC. 26843, 101st
Cong. 1st Sess., Nov. 1, 1989 (H. Res. 277).

1. 2 USC §633(f).

2. 149 ConG. REc. 217, 224-226, 108th Cong. 1st Sess.
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FURTHER CONTINUING APPROPRIATIONS, FISCAL YEAR 2003

Mr. [Bill] YOUNG of Florida. Mr. Speaker, pursuant to House Resolution 15, I call
up the joint resolution (H.J. Res. 1) making further continuing appropriations for the fis-
cal year 2003, and for other purposes, and ask for its immediate consideration in the
House.

The Clerk read the title of the joint resolution.

The text of H.J. Res. 1 is as follows:

H.J. REs. 1

Resolved by the Senate and House of Representatives of the United States of America
in Congress assembled, That Public Law 107-229 is further amended by striking the
date specified in section 107(c) and inserting in lieu thereof “January 31, 2003”. . . .

MOTION TO RECOMMIT OFFERED BY MR. OBEY

Mr. [David] OBEY [of Wisconsin]. Mr. Speaker, I offer a motion to recommit.
The SPEAKER pro tempore.® Is the gentleman opposed to the joint resolution?
Mr. OBEY. I think the Speaker can safely assume that, yes.

The SPEAKER pro tempore. The Clerk will report the motion to recommit.

The Clerk read as follows:

Mr. OBEY moves to recommit the joint resolution H.J. Res. 1 to a select committee
consisting of Mr. YOUNG of Florida and Mr. OBEY of Wisconsin with instructions to
report the same back to the House forthwith with the following amendments:

Page 1, line 5, after “2003”, insert the following:

“Provided, That notwithstanding any other provision of this joint resolution,
$776,000,000 is available for the Securities and Exchange Commission, Salaries and
expenses.”

At the end of the joint resolution, add the following new section:

SEC. 7. Public Law 107-229 is further amended by adding at the end the following
new section:

“SEC. 138. In addition to the amounts made available by section 101, and subject
to sections 107(c) and 108, amounts made available in Public Law 107-206 only to the
extent that an official budget request is transmitted by the President shall be consid-
ered available for obligation.”.

Mr. OBEY (during the reading). Mr. Speaker, I ask unanimous consent that the motion
be considered as read and printed in the RECORD.

The SPEAKER pro tempore. Is there objection to the request of the gentleman from
Wisconsin?

There was no objection.

POINT OF ORDER

Mr. [Gilbert] GUTKNECHT [of Minnesota]. Mr. Speaker, I make a point of order
against the motion to recommit because it violates section 302(c) of the Congressional
Budget Act.

The SPEAKER pro tempore. Does the gentleman care to argue further on his point
of order?

3. C. L. Otter (ID).
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Mr. GUTKNECHT. Mr. Speaker, Section 302(c) prohibits the consideration of any
amendment that provides for new budget authority for a fiscal year until the Committee
on Appropriations has made the suballocations required by section 302(b) of the Congres-
sional Budget Act.

This motion to recommit increases the amount of budget authority provided by the
measure. The suballocations published by the Committee on Appropriations on October
10 of 2002 lapsed upon the adjournment of the 107th Congress, and no 302(b) suballoca-
tions have been made for the 108th Congress. Hence I make the point of order that this
motion to recommit violates section 302(c) of the Congressional Budget Act.

The SPEAKER pro tempore. Does the gentleman from Wisconsin wish to be heard on
the point of order?

Mr. OBEY. Mr. Speaker, what the gentleman from Minnesota is asserting is that the
minority should not be allowed to offer a legitimate amendment because the majority did
not fulfill its responsibilities to abide by certain provisions of the Budget Act and by the
timetable of that act. I find that highly objectionable especially since the Committee on
Rules has already waived the requirement as far as the majority party is concerned. It
seems to me that the House rules certainly ought to allow the minority the same privi-
lege that the majority has arranged by rule. . . .

Mr. [James] NUSSLE [of Iowa]. Mr. Speaker, I wish to be heard on the point of order.

The SPEAKER pro tempore. The gentleman from Iowa is recognized.

Mr. NUSSLE. Mr. Speaker, just to correct the record, the gentleman from Massachu-
setts is one of the experts when it comes to the rules of the House, and I commend him
for that, but just to be technically correct with regard to his statement, it is not because
we failed to do appropriation bills that the 302(b) allocations did not carry forward. It
is because the Senate failed to produce a budget that the 302(b) allocation did not carry
forward. Had a budget resolution been completed, the 302(b) allocations would have car-
ried forward even though it was a new Congress.

Mr. FRANK of Massachusetts. Mr. Speaker, I thank the gentleman, and that is true.
But it is also true that we could have in this House passed those appropriation bills with-
out any action from any other body, and it is a fact in addition that we did not finish
the work last year that put us in the situation which the majority takes advantage of
by denying the House the chance to have even a germane recommit on the motion.

The SPEAKER pro tempore. The Chair would take this opportunity to remind those
who are speaking to the point of order that their comments should be directed through
the Chair.

The gentleman from Iowa is recognized.

Mr. NUSSLE. Mr. Speaker, I support the point of order. The gentleman from Massa-
chusetts is correct that certainly appropriation bills could have moved forward. We
deemed the budget in order for that process to continue. There are many reasons why
appropriation bills did not move forward, but the only fact I wanted to make clear for
the RECORD and for the purpose of precedent setting, if there will be precedent setting
this evening, is that in fact it was the failure of a budget to be produced by the Senate
and not failure of appropriation bills to be produced that causes this extraordinary proce-
dure to occur this evening. I hope this is not precedent setting because it is very unfortu-
nate that in fact for the first time since the 1974 Budget Act was passed that the other
body failed to produce a budget.

Mr. Speaker, I support the point of order.

The SPEAKER pro tempore. Unless the gentleman from Minnesota desires to speak
further on the point of order, the Chair is prepared to rule.
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Mr. GUTKNECHT. Mr. Speaker, I will let the Chair rule.

The SPEAKER pro tempore. The gentleman from Minnesota (Mr. GUTKNECHT) makes
a point of order that the amendment proposed in the motion to recommit offered by the
gentleman from Wisconsin (Mr. OBEY) violates section 302(c) of the Congressional Budget
Act of 1974. Section 302(c) precludes consideration after the Committee on Appropria-
tions has received a section 302(a) allocation for a fiscal year of a measure within the
committee’s jurisdiction that provides new budget authority until the committee makes
the suballocations required under section 302(b).

The amendment proposed in the motion offered by the gentleman from Wisconsin pro-
vides new budget authority, and the Committee on Appropriations has not made the re-
quired section 302(b) suballocations, and as such, the motion to recommit violates section
302(c) of the Budget Act. The point of order is sustained, and the motion is not in order.

Mr. FRANK of Massachusetts. Mr. Speaker, I move to appeal the decision of the Chair.

The SPEAKER pro tempore. The question is: Shall the decision of the Chair stand as
the judgment of the House?

MOTION TO TABLE OFFERED BY MR. GUTKNECHT

Mr. GUTKNECHT. Mr. Speaker, I move to lay the appeal on the table.

The SPEAKER pro tempore. The question is on the motion offered by the gentleman
from Minnesota (Mr. GUTKNECHT) to lay the appeal on the table.

The question was taken; and the Speaker pro tempore announced that the ayes ap-
peared to have it.

Mr. OBEY. Mr. Speaker, I object to the vote on the ground that a quorum is not
present and make the point of order that a quorum is not present.

The SPEAKER pro tempore. Evidently a quorum is not present.

The Sergeant at Arms will notify absent Members. . . .

[Roll No. 10] . . .

So the motion to table the appeal of the ruling of the Chair was agreed to.
The result of the vote was announced as above recorded.

§ 11.26 Where a general appropriation bill containing new budget
authority was permitted to be considered by a special order of
business waiving the application of points of order under section
302(c) of the Congressional Budget Act() against the bill, an
amendment further increasing budget authority was ruled out of
order (despite failure to raise similar points of order against other
amendments) for violating section 302(c), which prohibits consid-
eration of such amendments prior to the filing of a section 302(b)
report by the Committee on Appropriations.

On July 13, 1987,® the following events occurred in the Committee of the
Whole:

1. 2 USC §633(c).
2. 133 CoNnG. REC. 19513, 19514, 100th Cong. 1st Sess.
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The CHAIRMAN.® The Clerk will read.
The Clerk read as follows:

RESEARCH, ENGINEERING, AND DEVELOPMENT

(AIRPORT AND AIRWAY TRUST FUND)

For necessary expenses, not otherwise provided for, for research. engineering, and de-
velopment, in accordance with the provisions of the Federal Aviation Act (19 U.S.C. 1301-
1542), including construction of experimental facilities and acquisition of necessary sites
by lease or grant, $161,500,000, to be derived from the Airport and Airway Trust Fund and
to remain available until expended. Provided, That there may be credited to this appro-
priation funds received from States, counties, municipalities, other public authorities,
and private sources, for expenses incurred for research, engineering, and development.

AMENDMENT OFFERED BY MR. GLICKMAN

Mr. [Daniel] GLICKMAN [of Kansas]. Mr. Chairman, I offer an amendment.
The Clerk read as follows:

Amendment offered by Mr. GLICKMAN: On page 12, line 15, strike ‘‘$161,500,000”’ and in-
sert in lieu thereof ‘“$175,000,000°".

Mr. [Robert] WALKER [of Pennsylvania]. Mr. Chairman, I reserve a point of order
against the amendment. . . .

POINT OF ORDER

Mr. WALKER. Mr. Chairman, I insist on my point of order.

The CHAIRMAN. Does the gentleman persist with his point of order?

Mr. WALKER. I do, Mr. Chairman.

The CHAIRMAN. The gentleman is recognized on his point of order.

Mr. WALKER. Let me say to the gentleman from Kansas first it is my understanding
this is the first time that this point of order would be available in the course of the delib-
erations today. Some of the other amendments did not have the point of order raised
against them. In this particular case I make an objection to the amendment, it is in vio-
lation of section 302(c) of the Budget Act.

The CHAIRMAN. Does the gentleman from Kansas wish to respond?

Mr. GLICKMAN. Mr. Chairman, I am not going to concede the point of order, because
I think that we may be establishing a precedent here and I would like to see the Chair
work for his money today and rule on this issue.

As T understand it, the Appropriations Committee has not made an allocation pursuant
to section 302(b) of the Budget Act and this particular subcommittee has no such alloca-
tion before it and as a matter of fact I am told that this morning they voted down an
allocation reflecting the transportation portions of this bill. Inasmuch as there is no pend-
ing allocation, pursuant to section 302(b), I submit to you there is no reason why I cannot
offer this amendment to add funds under the general bill. Second of all, the rule waives
points of order under the Budget Act. I would submit that since it waives points of order
under the Budget Act itself it also waives points of order with respect to amendments
offered under the Budget Act. Third of all, Mr. Chairman, there have been previous
amendments offered that would increase funding including Mr. LEHMAN’S own amend-
ment to increase the Coast Guard authorization appropriation by $30 million together
with Mr. JONES of North Carolina. So for the following reasons I would urge the Chair
to reject, overrule the point of order raised by the gentleman from Pennsylvania.

3. Leon Panetta (CA).
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The CHAIRMAN. [Mr. Panetta]. Is there anyone else who wishes to be heard on the
point of order? If not, the Chair is prepared to rule.

The gentleman from Pennsylvania makes a point of order that the amendment offered
by the gentleman from Kansas violates section 302(c) of the Budget Act. That section
of the Budget Act prohibits consideration of bills, resolutions, or amendments that pro-
vide net budget authority within the jurisdiction of a committee until that committee has
made the allocations required by section 302(b) of the Budget Act. Although the Appro-
priations Committee has received an allocation of new budget authority following adop-
tion of the budget resolution, the committee has not filed its report subdividing that allo-
cation among its subcommittees as required by section 302(b). Thus it was necessary for
House Resolution 221 to waive the point of order under section 302(c) in order to permit
consideration of this bill. House Resolution 221, however, which is the rule, does not
apply to amendments providing new budget authority. The amendment offered by the
gentleman from Kansas by increasing the amount of new budget authority in the bill
provides new budget authority prior to the Appropriations Committee reporting its alloca-
tions as required by section 302(b). The amendment thus violates section 302(c) and the
Chair sustains the point of order.

The Chair would add that with regard to other amendments that points of order were
not raised. The Budget Act applies to each amendment separately. The mere fact that
other amendments did not receive a point of order does not argue against a point of order
with regard to this amendment.

So for those reasons the Chair sustains the point of order.

Section 401(b)(2) Referrals

§ 11.27 Pursuant to section 401(b)(2) of the Congressional Budget
Act,) the Speaker sequentially referred a bill reported by the
Committee on Armed Services (containing new spending authority
in excess of such committee’s section 302(a) allocation) to the Com-
mittee on Appropriations for a period not to exceed 15 legislative
days.

On Mar. 7, 1991, the Speaker sequentially referred a supplemental au-
thorization bill (H.R. 1175), reported from the Committee on Armed Serv-

ices, to the Committee on Appropriations for a period not to exceed 15 legis-
lative days:

REPORTED BILLS SEQUENTIALLY REFERRED

Under clause 5 of rule X, bills and reports were delivered to the Clerk for printing,
and bills referred as follows:

Mr. [Leslie] ASPIN [of Wisconsin]: Committee on Armed Services. H.R. 1175, a bhill
to authorize supplemental appropriations for fiscal year 1991 in connection with oper-
ations in and around the Persian Gulf presently known as Operation Desert Shield/

1. 2 USC §651(b)(2).
2. 137 CoNG. REC. 5579, 5580, 102d Cong. 1st Sess.
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Storm, and for other purposes with amendments; referred to the Committee on Appro-
priations for a period not to exceed 15 legislative days, with instructions to report back
to the House as provided in section 401(b) of Public Law 93-344 (Rept. 102-16, Pt.
1). Ordered to be printed.

§ 11.28 Pursuant to section 401(b)(2) of the Congressional Budget
Act,(V the Speaker sequentially referred a bill reported by the
Committee on Agriculture (containing new spending authority in
excess of such committee’s section 302(a) allocation) to the Com-
mittee on Appropriations for a period not to exceed 15 legislative
days.

On June 11, 1980, the Speaker sequentially referred an agricultural
loan bill (H.R. 7142), reported from the Committee on Agriculture, to the
Committee on Appropriations for a period not to exceed 15 legislative days:

REPORTED BILLS SEQUENTIALLY REFERRED

Under clause 5 of rule X, bills and reports were delivered to the Clerk for printing,
and bills referred as follows:

Mr. [Thomas] FOLEY [of Washington]: Committee on Agriculture. H.R. 7142. A hill
to eliminate any cross compliance requirement as a condition of eligibility for loans and
purchases in the case of 1979 crop soybeans thus providing soybean producers with
a needed source of short-term credit during their financial crisis; with amendments,
and referred to the Committee on Appropriations for a period not to exceed 15 legisla-
tive days with instructions to report back to the House as provided in section 401(b)
of Public Law 93-344. (Rept. No. 96-1085, pt. 1). Ordered to be printed.

§ 11.29 The House has agreed to a unanimous-consent request to ex-
tend by another 15 legislative days the sequential referral of a bill
to the Committee on Appropriations pursuant to section 401(b)(2)
of the Congressional Budget Act.()

On Jan. 24, 1980, the following unanimous-consent request was agreed
to by the House:

EXTENDING FOR CONSIDERATION OF H.R. 1262

Mr. [Jamie] WHITTEN [of Mississippil. Mr. Speaker, I ask unanimous consent that
the period of time for which the bill (H.R. 1262) to amend title 5, United States Code,
to provide that civilian air traffic controllers of the Department of Defense shall be treat-
ed the same as air traffic controllers of the Department of Transportation for purposes
of retirement, and for other purposes, reported from the Committee on Post Office and

1. 2 USC §651(b)(2).

2. 126 CoNG. REC. 14049, 96th Cong. 2d Sess.
1. 2 USC §651(b)(2).

2. 126 CoNG. REC. 559, 96th Cong. 2d Sess.
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Civil Service on December 20, 1979, and sequentially referred to the Committee on Ap-
propriations for 15 legislative days as required® by section 401(a)® of the Congressional
Budget Act, be extended for an additional 15-legislative-day period.
The SPEAKER.® Is there objection to the request of the gentleman from Mississippi?
There was no objection.

§ 11.30 Where a bill is reported prior to the adoption of a concurrent
resolution on the budget, and the subsequent adoption of a budget
resolution reveals that such bill exceeds the committee’s section
302(a) allocation, the Speaker may discharge the bill from the
Union Calendar and, pursuant to section 401(b)(2) of the Congres-
sional Budget Act,() sequentially refer such bill to the Committee
on Appropriations for a period not to exceed 15 legislative days.

On July 18, 1978,® the Speaker sequentially referred a child nutrition
bill (H.R. 12511), reported from the Committee on Education and Labor, to
the Committee on Appropriations for a period not to exceed 15 legislative
days:

REPORTED BILLS SEQUENTIALLY REFERRED

Under clause 5 of rule X,
[Omitted from the Record of July 18, 1978]

The bill to extend for 1 year the child care food program of the National School Lunch
Act and the women, infants, and children program of the Child Nutrition Act of 1966
(H.R. 12511, as reported on May 15, 1978) was referred by the Speaker as follows:

The Committee of the Whole House on the State of the Union discharged, and referred
to the Committee on Appropriations for a period not to exceed 15 legislative days with
instructions to report back to the House as provided in section 401(b) of Public Law 93—
344.

§ 11.31 Pursuant to section 401(b)(2) of the Congressional Budget
Act,(V the Speaker may discharge from the Union Calendar a bill

3. The Budget Enforcement Act of 1997 changed the referral process under section
401(b)(2) from a mandatory requirement to discretionary authority that the Speaker
may or may not choose to exercise. For more on the BEA of 1997, see § 1, supra.

4. As in the Congressional Record. This should be section 401(b) of the Congressional
Budget Act.

5. Thomas O’Neill (MA).

2 USC §651(b)(2).

2. 124 CoNG. REc. 21786, 21787, 95th Cong. 2d Sess. For examples of other bills taken
off the Union Calendar and sequentially referred after the adoption of a concurrent res-
olution on the budget revealed an allocation breach, see 125 CoNG. REC. 13385, 96th
Cong. 1st Sess., June 5, 1979; and 127 CoNG. REC. 10622, 97th Cong. 1st Sess., May
21, 1981.

1. 2 USC §651(b)(2).

=
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that exceeds the reporting committee’s section 302 allocation
(whenever such breach is discovered) and refer such bill to the
Committee on Appropriations for a period not to exceed 15 legisla-
tive days.®

On Sept. 7, 1977, the Speaker sequentially referred a bill establishing
a national park (H.R. 3813), reported from the Committee on the Interior,
to the Committee on Appropriations for a period not to exceed 15 legislative
days:

REPORTED BILL SEQUENTIALLY REFERRED
[Omitted from the Record of September 7, 1977]

Under clause 5 of rule X, the bill to amend the act of October 2, 1968, an act to estab-
lish a Redwood National Park in the State of California, and for other purposes (H.R.
3813), as reported on August 5, 1977, was referred by the Speaker, as follows:

The Committee of the Whole House on the State of the Union discharged, and referred
to the Committee on Appropriations for a period not to exceed fifteen legislative days
with instructions to report back to the House as provided in section 401(b) of Public Law
93-344.

§ 12. Section 401(a)

Section 401(a)() prohibits the consideration of legislation that provides
new authority to enter into contracts under which the Federal Government
is obligated to make outlays, new authority to incur indebtedness, or new
credit authority, unless that legislation provides that the new authority be
effective for any fiscal year only to the extent or in the amounts provided
in advance in appropriation acts. The point of order prevents such “back-
door” spending that is not constrained by the appropriations process. Mere
authorizations do not violate this section of the Congressional Budget Act.(®
This section applies to reported bills and joint resolutions (in the House),
amendments, motions, or conference reports.

Prior to the revisions by Gramm-Rudman-Hollings, the Congressional
Budget Act did not contain a mechanism to subject credit authority to the

2. For examples of other bills discharged from the Union Calendar for a sequential refer-
ral pursuant to section 401(b)(2), see, e.g., 124 CONG. REC. 28543, 95th Cong. 2d Sess.,
Sept. 8, 1978; and 128 CONG. REC. 24317, 97th Cong. 2d Sess., Sept. 20, 1982.

3. 123 Cona. REc. 28173, 95th Cong. 1st Sess.

1. 2 USC §651(a). The Budget Enforcement Act of 1997 collapsed the original section 402
point of order into section 401 and repealed the definition of “new spending authority.”

2. See §9.2, supra.

3. See §12.1, infra.
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appropriations process. Gramm-Rudman-Hollings created this requirement
(with a corresponding point of order against credit authority not subject to
appropriations) in former section 402. The Budget Enforcement Act of
1997, moved this requirement to section 401(a).

Title V of the Congressional Budget Act, added by the Budget Enforce-
ment Act of 1990 and known as the Federal Credit Reform Act, provided
a separate requirement for new credit authority (direct loan and loan guar-
antee programs) to be funded in advance by appropriation acts. This statu-
tory requirement makes any credit authority effective only to the extent and
in amounts provided in appropriation acts. Thus, unless the provision car-
rying such credit authority explicitly supersedes the requirements of section
504(b), it will be limited in this manner.(©®

Section 401(c)? provides certain exceptions to the normal operation of
both section 401(a) and section 401(b).® The exception provides that sec-
tions 401(a) and 401(b) will not apply to new budget authority if outlays
therefrom are derived from certain trust funds (including, specifically, a
trust fund established by the Social Security Act).

A point of order raised on the basis of an alleged violation of section
401(a) must be made at the time a motion is made to resolve into the Com-
mittee of the Whole.(®

§ 12.1 In response to a parliamentary inquiry, the Speaker noted
that points of order under sections 302, 303, 311, 401, and 402 of
the Congressional Budget Act()) operate with respect to a bill or

4. Pub. L. No. 105-33.

5. Pub. L. No. 101-508.

6. Parliamentarian’s Note: The proceedings of Mar. 26, 1992 should be viewed in light of
the separate requirement contained in section 504(b). 138 ConG. REC. 7228-31, 102d
Cong. 1st Sess. On that occasion, the Chair ruled that an amendment providing new
authority to incur primary loan guarantee commitments, but failing to explicitly condi-
tion the effectiveness of such commitments to amounts provided in appropriation acts,
violated section 402(a) (now section 401(a)). The Chair did not include section 504(b)
in the analysis on this particular point of order. Had he done so, the lack of language
explicitly superseding section 504(b) would have been sufficient to render the amend-
ment in order under section 402(a) (now section 401(a)). Ultimately, the question was
moot as the amendment was out of order under a separate rationale for violating sec-
tion 303(a) of the Congressional Budget Act.

7. The Budget Enforcement Act of 1997 eliminated the original section 401(c) (defining
certain terms) and moved the exceptions contained in section 401(d) to section 401(c).
See § 13, infra.

121 CoNG. REC. 28270, 94th Cong. 1st Sess., Sept. 10, 1975.
. 2 USC §§633, 634, 642, 651, 652. While this precedent remains accurate for points of
order under title IV of the Budget Act, beginning in the 110th Congress, points of order

e w
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joint resolution in its reported state and thus do not lie against
consideration of an unreported measure.

On Mar. 21, 1995, the following occurred:

Mr. [Scott] MCINNIS [of Colorado]. Mr. Speaker, I move the previous question on the
resolution.

The previous question was ordered.

The resolution was agreed to.

A motion to reconsider was laid on the table.

PARLIAMENTARY INQUIRY

Mr. [James] MCDERMOTT [of Washington]. I have a parliamentary inquiry, Mr.
Speaker.

The SPEAKER pro tempore (Mr. DOOLITTLE).® The gentleman will state it.

Mr. McDERMOTT. Mr. Speaker, does the rule we have just adopted make in order
general debate on H.R. 4 or H.R. 1214?

The SPEAKER pro tempore. The rule makes in order debate on H.R. 4.

Mr. McDERMOTT. As I understand it, Mr. Speaker, the committees of jurisdiction re-
ported out three other bills, none of which is before the House today. Am I correct that
H.R. 4 has not been reported out by any committee of jurisdiction?

The SPEAKER pro tempore. The gentleman is correct.

Mr. McDERMOTT. Mr. Speaker, continuing that inquiry, is it true that the Budget
Act points of order which are designed to assure that the budget rules we established
for ourselves are adhered to apply only to measures that have been reported by the com-
mittee of jurisdiction?

The SPEAKER pro tempore. The Chair observes that sections 302, 303, 311, 401, and
402 of the Congressional Budget Act of 1974 all establish points of order against the con-
sideration of bills or joint resolutions as reported. That is, in each case the point of order
against consideration operates with respect to the bill or joint resolution in its reported
state. Thus, in the case of an unreported bill or joint resolution, such a point of order
against consideration is inoperative.

Mr. McDERMOTT. In other words, Mr. Speaker, if we had followed the regular order
and reported either H.R. 4 or H.R. 1214 from the committees of jurisdiction, several
points of order would have applied. To get around those rules, the majority has instead
put before the House an unreported bill making it impossible for those of us who believe
the House should be bound by the rules it sets for itself to exercise those rights.

Mr. McCINNIS. Regular order.

The SPEAKER pro tempore. The House has just adopted House Resolution 117.

under title III of the Congressional Budget Act now operate against unreported meas-
ures. See Rule XXI clause 8, House Rules and Manual § 1068c (2011).

2. 141 CoNG. REc. 8491, 104th Cong. 1st Sess. See Deschler-Brown Precedents Ch. 31
§10.23, supra.

3. John Doolittle (CA).
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Mr. McDERMOTT. It is my understanding that we went around the rules because we
did not follow the rules.

The SPEAKER pro tempore. The gentleman has not stated a parliamentary inquiry.

Mr. MCINNIS. A point of order, Mr. Speaker, I thought it was a parliamentary inquiry,
not a speech.

The SPEAKER pro tempore. The gentleman is correct.

Provisions Constituting New Spending Authority

§ 12.2 Language in a bill authorizing receipts from loans made
under prior foreign assistance legislation to be made available for
designated purposes was held not to be “new spending authority”
within the meaning of section 401 of the Congressional Budget
Act® (requiring the budget authority for contracts and indebted-
ness to be provided in advance by appropriation acts), where it
was shown from the term “authorized” and from the committee re-
port that the amounts of repaid loans were subject to the appro-
priations process before the funds could be expended.

On Sept. 10, 1975, the following occurred:

PARLIAMENTARY INQUIRY

Mr. [Robert] BAUMAN [of Maryland]. Mr. Speaker, I have a parliamentary inquiry.

The SPEAKER.® The gentleman will state it.

Mr. BAUMAN. If the gentleman from Maryland is disposed to make a point of order
against the consideration of this bill because of any provisions it contains contrary to
Public Law 93-344, the Budget Control Act, when would that point of order lie?

The SPEAKER. It will depend on when the motion is made to go into the Committee
of Whole. It would lie at the time the motion is made.

Mr. BAUMAN. Mr. Speaker, then I would like to make a point of order.

The SPEAKER. As soon as the gentleman from Pennsylvania (Mr. MORGAN), makes
his motion, the Chair will recognize the gentleman.

INTERNATIONAL DEVELOPMENT AND FOOD ASSISTANCE ACT OF 1975

Mr. [Thomas] MORGAN [of Pennsylvania]. Mr. Speaker, I move that the House resolve
itself into the Committee of the Whole House on the State of the Union for the consider-
ation of the bill (H.R. 9005) to authorize assistance for disaster relief and rehabilitation,

1. 2 USC §651. The Budget Enforcement Act of 1997 collapsed the original section 402
point of order into section 401 and repealed the definition of “new spending authority.”
Although the types of spending authority covered by this section of the Congressional
Budget Act have changed, the principle that a mere authorization remains subject to
further appropriation of funds remains applicable.

2. 121 CoNG. REc. 28270, 28271, 94th Cong. 1st Sess. See also Deschler-Brown Prece-
dents Ch. 31 §4.2, supra.

3. Carl Albert (OK).
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to provide for overseas distribution and production of agricultural commodities, to amend
the Foreign Assistance Act of 1961, and for other purposes.

POINT OF ORDER

Mr. BAUMAN. Mr. Speaker, I make a point of order against the present consideration
of the bill H.R. 9005 on the grounds that on page 15 of this bill, in section 302(e),®
lines 6 to 17, there is contained a provision which in essence changes the law governing
repayments on previous foreign assistance loans making these sums available for certain
purposes without reappropriation by Congress. At the present time the proceeds from re-
payments of these loans are returned to the Treasury for later reappropriation by the
Congress.

Apparently this provision allows at least $200 million in loan reflows, as the report
refers to them, to be respent without either authorization or further appropriation by the
Congress each year.

It would be my contention that this provision violates Public Law 93-344, section
401(a), the Congressional Budget Act of 1974, which in effect prohibits the consideration
by the House of any bill or resolution which provides any new spending authority. In
effect this is backdoor spending without authorization and appropriation each year by the
Congress.

The SPEAKER. Does the gentleman from Pennsylvania desire to be heard on the point
of order?

Mr. MORGAN. I do, Mr. Speaker.

Mr. Speaker, I rise in opposition to the point of order.

Mr. Speaker, the proposed section 103 of the Foreign Assistance Act of 1961 contained
in section 301(a) of House Resolution 905 as reported, which authorizes the repayment
on prior year foreign aid loans to be made available for specific purposes, does not in
effect appropriate funds and, therefore, is not subject to a point of order under clause
5 of rule XXI. The funds referred to in section 103 will not be available for reuse unless
they are appropriated.

The committee does not intend that these funds be exempt from the appropriation
process, as can be seen from the following language. The clear language of the bill, Mr.
Speaker, proposed in section 103 specifically provides that amounts repaid are authorized
to be available for use and authorized for appropriation. It does not provide that they
be available for use as an appropriation.

The SPEAKER. The Chair would like to address a question to the gentleman from
Maryland.

Is the gentleman raising a point of order under the Budget Act for the purpose of pre-
venting the consideration of the legislation, or is he attempting to make a point of order
that this is an appropriation on a legislative bill?

4. The provision at issue is as follows: “Dollar receipts from loans made pursuant to this
part and from loans made under predecessor foreign assistance legislation are author-
ized to be made available for each of the fiscal years 1976 and 1977 for use, in addition
to funds otherwise available for such purposes, for the purposes of supporting the ac-
tivities of the proposed International Fund for Agricultural Development (a total of
$200,000,000 of such receipts may be used only for such purpose), undertaking agricul-
tural research in accordance with section 103A, and making loans for other activities
under this section. Such amounts shall remain available until expended.”
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Mr. BAUMAN. Mr. Speaker, I am making the point of order for the express purpose
of preventing the consideration of the bill, inasmuch as the public law to which I have
referred says that it shall not be in order for either House to consider a bill which con-
tains such a provision.

I would, therefore, in response to the statement of the chairman of the committee, refer
to the committee report on page 46 which says:

The third subsection added to section 103 authorizes repayments on prior year aid
loans to be made available for specified purposes.

This would remove it from the appropriation process.

The SPEAKER. The Chair is ready to rule. The gentleman from Maryland is making
the point of order that the portion of the bill under section 302(e) constitutes new spend-
ing authority and violates section 401(a) of the Budget Act, Public Law 93-344.

The Chair has reviewed the language shown in the bill and in the report which shows
that it is subject to the appropriation process because the whole intent and thrust is
predicated on the words “are authorized to be made available.” In other words, the reflow
funds are to be appropriated by the Committee on Appropriations and by subsequent leg-
islative actions and not as a result of the passage of this bill.

The Chair, therefore, overrules the point of order.

Mr. BAUMAN. Mr. Speaker, if I may be heard further, my contention was that this
particular provision in and of itself authorizes the continuing appropriation each year,
as the report indicates that it does, and that section 401(a) of Public Law 93-344 pre-
vents consideration of any bill which permits that.

The SPEAKER. If that is true, this is still not in violation of 401. This is still an “au-
thorization” subject to action each year of the Committee on Appropriations.

The Chair overrules the point of order.

§ 12.3 While the former definition of new spending authority in sec-
tion 401(c)(2) of the Congressional Budget Act,() providing that
certain spending made subject to budget authority in advance in
appropriation acts, did not include authority to insure or guar-
antee the repayment of indebtedness incurred by another person
or government, the authority to make payments in connection
with defaults which have already occurred was conceded to con-
stitute a primary liability of the United States to incur indebted-
ness and to require budget authority in advance in appropriation
acts.

On Sept. 27, 1976, the following occurred:
CONFERENCE REPORT ON H.R. 5546, HEALTH PROFESSIONS EDUCATIONAL
ASSISTANCE ACT OF 1976

Mr. [Harley] STAGGERS [of West Virginia]. Mr. Speaker, I call up the conference re-
port on the bill (H.R. 5546), to amend the Public Health Service Act to revise and extend

1. The Budget Enforcement Act of 1997 repealed this definition of new spending author-
ity.

2. 122 ConG. Rec. 32655, 94th Cong. 2d Sess. See Deschler-Brown Precedents Ch. 31
§1.27, supra.
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the programs of assistance under title VII for training in the health and allied health
professions, to revise the National Health Service Corps program, and the National
Health Service Corps scholarship training program, and for other purposes, and ask
unanimous consent that the statement of the managers be read in lieu of the report.

The Clerk read the title of the bill.

POINT OF ORDER

Mr. [Brock] ADAMS [of Washington]. Mr. Speaker, I make a point of order on the con-
ference report.

The SPEAKER pro tempore.® The gentleman from Washington will state his point of
order.

Mr. ADAMS. Mr. Speaker, the conference agreement on H.R. 5546, the Health Profes-
sions Assistance Act of 1976, contains a provision which appears to provide borrowing
authority which is not subject to advance appropriations. Consequently, it would be sub-
ject to a point of order under section 401(a) of the Congressional Budget Act.

Section 401(a) provides:

It shall not be in order in either the House of Representatives or the Senate to con-
sider any bill or resolution which provides new spending authority described in sub-
section (c)(2)(A) or (B) (or any amendment which provides such new spending author-
ity), unless that bill, resolution, or amendment also provides that such new spending
authority is to be effective for any fiscal year only to such extent or in such amounts
as are provided in appropriation acts.

Section 401(c)(2)(B) of the Budget Act defines spending authority as authority “to incur
indebtedness—other than indebtedness incurred under the second Liberty Bond Act—for
the repayment of which the United States is liable, the budget authority for which is
not provided in advance by appropriation acts.” This form of spending authority is com-
monly known as borrowing authority.

The conference report accompanying H.R. 5546 contains a provision creating a student
loan insurance fund under section 734 of the Public Health Service Act.

Clearly, the requirement that the Secretary of the Treasury purchase these obligations
constitutes borrowing authority.

And since the provision contains no requirement that the authority be limited to
amounts provided in advance in appropriation acts, it appears to give rise to a section
401(A) point of order.

The fact that the provision relates to default payments which might arise pursuant
to a loan guarantee program does not bring the provision within the “loan guarantee”
exception to section 401 of the Budget Act. Although the loan guarantee itself may not
be subject to advance appropriation, the default payment made pursuant to the provision
in question does not constitute a loan guarantee and it is fully subject to the require-
ments of section 401.

Mr. STAGGERS. Mr. Speaker, will the gentleman yield?

Mr. ADAMS. I yield to the gentleman from West Virginia, the chairman of the com-
mittee.

Mr. STAGGERS. Mr. Speaker, I concede the point of order.

Mr. Speaker, I have a motion.

3. John McFall (CA).
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The SPEAKER pro tempore. The gentleman from West Virginia (Mr. STAGGERS) con-
cedes the point of order.
Therefore, the point of order is sustained.

§ 13. Section 401(b)

Section 401(b) of the Congressional Budget Act() precludes the consider-
ation of “new entitlement authority”® that becomes effective during the cur-
rent fiscal year (i.e., before the start of the next fiscal year). This “timing”
point of order is applicable to bills or joint resolutions (in the House, as re-
ported), amendments, motions,® or conference reports.®

Prior to the Budget Enforcement Act of 1997, section 401(b) used a dif-
ferent terminology when referring to the fiscal year covered by its prohibi-
tion. The previous formulation of section 401(b) prohibited the consideration
of measures containing new entitlement authority that became effective “be-
fore the first day of the fiscal year which begins during the calendar year
in which such bill or resolution is reported.”® The Budget Enforcement Act
of 1997 clarified the definition by referring simply to the “current” fiscal
year in which such measure is considered.

As noted earlier,©® section 401(c) provides an exception to section 401(b)
points of order for new budget authority the outlays of which are derived
from certain trust funds, including the Social Security Trust Fund.

§ 13.1 An amendment providing a rule of eligibility for certain Fed-
eral employee retirement benefits was held to constitute new enti-
tlement authority under section 401(b) of the Congressional Budg-
et Act,() which could become effective during the current fiscal
year.

1. 2 USC §651(b).
2. In recent Congresses, the House has adopted an order of the House excluding Federal
compensation from the definition of entitlement authority. See, e.g., 157 CONG. REC.
H9 [Daily Ed.], 112th Cong. 1st Sess., Jan. 5, 2011 (H. Res. 5, sec. 3(a)(3)).
3. For example, motions to concur in Senate amendments containing new entitlement au-
thority. See § 13.2, infra.
See §13.3, infra.
See Parliamentarian’s Note at § 13.3, infra.
See §12, supra.
2 USC §651(b). In recent Congresses, the House has adopted an order of the House
excluding Federal compensation from the definition of entitlement authority. See, e.g.,

S Pk
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On May 9, 1995, the following occurred:

AMENDMENT OFFERED BY MR. NADLER

Mr. [Jerrold] NADLER [of New York]. Mr. Chairman, I offer an amendment.
The Clerk read as follows:

Amendment offered by Mr. NADLER: At the end of title IV (page 43, after line 13),
add the following new section (and amend the table of contents accordingly):

SEC. . TRANSITION FOR CIVILIAN PERSONNEL UNEMPLOYED DUE TO CLOSURE OR REALIGN-
MENT OF COAST GUARD INSTALLATIONS.

(a) ELIGIBILITY FOR RETIREMENT.—A civilian employee of the Coast Guard assigned to
the Coast Guard installation located at Governor’s Island, New York, who becomes unem-
ployed as a result of a closure or realignment of that installation and who would have
been eligible for retirement within 5 years after becoming unemployed shall be eligible
for full retirement benefits.

(b) ELIGIBILITY FOR REEMPLOYMENT.—For purposes of seeking new employment, the au-
thorized geographic area of a civilian employee of the Coast Guard assigned to the Coast
Guard installation located at Governor’s Island, New York, who becomes unemployed is
deemed to be all United States Coast Guard installations located in the United States.

Mr. NADLER (during the reading). Mr. Chairman, I ask unanimous consent that the
amendment be considered as read and printed in the Record. . . .

POINT OF ORDER

The CHAIRMAN.® Does the gentleman from North Carolina [Mr. COBLE] persist in
his point of order?

Mr. [Howard] COBLE [of North Carolina]. I do, Mr. Chairman.

The CHAIRMAN. The gentleman will state his point of order.

Mr. COBLE. It is my belief, Mr. Chairman, that the amendment from the distin-
guished gentleman from New York [Mr. NADLER] violates section 401(b)(1) of the Budget
Act of 1974. It provides new entitlement authority for the current fiscal year.

The CHAIRMAN. Does the gentleman from New York [Mr. NADLER| wish to be heard?

Mr. NADLER. I await the ruling of the Chair.

The CHAIRMAN (Mr. DicKEY). The Chair is ready to rule.

The gentleman from North Carolina makes a point of order under section 401-B of
the Congressional Budget Act that the amendment offered by the gentleman from New
York provides new entitlement authority effective during fiscal year 1995 on a bill re-
ported to the House in calendar year 1995.

The Chair finds that amendment offered by the gentleman from New York provides
new entitlement authority in the form of public retirement benefits. The Chair also finds
that the new entitlement authority would be effective on the date of enactment of the
bill. Finally, the Chair is constrained to contemplate immediate enactment of the bill.

Accordingly, the Chair holds that the amendment of the gentleman from New York
fails to comply with section 401-B of the Budget Act. Accordingly, the point of order is
sustained.

157 CoNG. REc. H9 [Daily Ed.] 112th Cong. 1st Sess., Jan. 5, 2011 (H. Res. 5, sec.
3(a)(3)).
2. 141 CoNG. REc. 12177, 12718, 104th Cong. 1st Sess.
3. Jay Dickey, Jr. (AR).
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§ 13.2 Section 401(b)(1) of the Congressional Budget Act() prohibits
consideration of motions to concur in Senate amendments pro-
viding new entitlement authority that would become effective dur-
ing the current fiscal year.

On June 26, 1986, the following occurred:

MOTION OFFERED BY MR. WHITTEN TO CONCUR IN SENATE AMENDMENT NO. 175

Mr. [Jamie] WHITTEN [of Mississippi]. Mr. Speaker, I move to take from the Speak-
er’s table the bill (H.R. 4515) making urgent supplemental appropriations for the fiscal
year ending September 30, 1986, and for other purposes, with the Senate amendment
to the House amendment to the Senate amendment No. 175 and to concur therein.

The SPEAKER pro tempore.® The Clerk will report the title of the bill and the Senate
amendment.

The Clerk read the title of the bill.

The Clerk read the Senate amendment to the House amendment to Senate amendment
No. 175, as follows:

At the end of the amendment insert:

CHAPTER VIII A—TRADE ADJUSTMENT ASSISTANCE

SECTION 1. (a) Section 222 of the Trade Act of 1974 (19 U.S.C. 2272) is amended
to read as follows:
“SEC. 222. GROUP ELIGIBILITY REQUIREMENTS.

‘“(a) The Secretary shall certify a group of workers (including workers in any agricul-
tural firm or subdivision of an agricultural firm) as eligible to apply for adjustment as-
sistance under this chapter if the Secretary determines that—

‘(1) a significant number or proportion of the workers’ in such workers firm, or an ap-
propriate subdivision of the firm, have become totally or partially separated, or are
threatened to become totally or partially separated,

(c)(1) The amendments made by this section shall apply with respect to petitions for
certification which are filed or pending—

(A) on or after September 30, 1986, and

(B) before October 1, 1987.

(2) Notwithstanding any other provision of law, no worker shall be eligible for assist-
ance under subchapter B of chapter 2 of title II of the Trade Act of 1974 if—

(A) such worker is covered by a certification made under subchapter A of such chapter
only by reason of the amendment made by subsection (a) of this section, and

(B) the total or partial separation of such worker from adversely affected employment
occurs after September 30, 1987.

Mr. WHITTEN. Mr. Speaker, I have moved that the House concur in the Senate
amendment to the House amendment to the Senate amendment No. 175.

POINT OF ORDER

Mr. [William] FRENZEL [of Minnesota]. Mr. Speaker, I have a point of order.

The SPEAKER pro tempore. The gentleman will state his point of order.

Mr. FRENZEL. Mr. Speaker, I make a point of order that the amendment violates sec-
tion 401(b)(1) of the Bu %lt Act. Section 401(b)(1) prohibits consideration of any bill, res-
olution, or amendment which provides new spending authority which is to become effec-
tive before the first day of the fiscal year which begins during the calendar year in which
the bill or resolution is reported.

1. 2 USC §651(b)(1).

2. 132 ConG. REc. 15728, 15729, 99th Cong. 2d Sess.
3. James Wright (TX).
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The Senate amendment amends the Trade Act of 1974 to expand eligibility under the
trade adjustment assistance program to cover workers and firms supplying essential
parts or services to the oil and gas industry. The amendment would apply to petitions
for certification which are filed or pending on or after September 30, 1986, and before
October 1, 1987. The amendment would thereby provide new spending authority for
worker weekly cash benefits effective in fiscal year 1986.

Since the effective date is before the first day of fiscal year 1987, the Senate amend-
ment is a clear violation of section 401(b)(1) of the Budget Act and the point of order
should be sustained.

Mr. WHITTEN. Mr. Speaker, I consented to the point of order.

The SPEAKER pro tempore (Mr. WRIGHT). The Chair will rule: The gentleman from
Minnesota makes the point of order that the motion offered by the gentleman from Mis-
sissippi to concur in the Senate Amendment to the House amendment to the Senate
amendment number 175 to H.R. 4515 violates section 401(b)(1) of the Congressional
Budget Act of 1974. That provision prohibits the consideration of a bill, or amendment,
which provides new entitlement spending authority, as defined in section 401(c)(2)(C) of
the Budget Act, which is to become effective before the first day of the fiscal year begin-
ning in the calendar year in which the bill under question is reported.

The bill H.R. 4515 was reported in the 1986 calendar year. The Chair agrees with the
argument of the gentleman from Minnesota that the Senate amendment in question pro-
vides new entitlement authority for adjustment assistance under the Trade Act of 1974,
since it requires the Secretary of the Labor to certify a newly defined group of workers
as eligible for trade adjustment assistance. Since the Senate amendment provides for
such spending authority to apply to petitions filed or pending on or after September 30,
1986, before the beginning of fiscal year 1987, the Chair therefore sustains the point of
order against the motion offered by the Gentleman from Mississippi.

Mr. WHITTEN. Mr. Speaker, the point I make, if I may be permitted, is that in tex-
tiles and in shoes and in many other things in this country we have faced the same situ-
ation. The motion that I have to make here I understand is correct under the rules. I
can express the hope that the other side of the Capitol will add these other things to
it.

Therefore, I move at this time, Mr. Speaker, to disagree to the amendment of the Sen-
ate to the amendment of the House to the amendment of the Senate.

Mr. FRENZEL. Mr. Speaker, has the Chair ruled on the point of order?

The SPEAKER pro tempore. The Chair has ruled on the point of order and sustained
the point of order of the gentleman from Minnesota.

§ 13.3 It is not in order to consider an amendment, including an
amendment recommended in a conference report, which provides
new entitlement authority to become effective during the current

4. See Parliamentarian’s Note at §13.3, infra.
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fiscal year,!) under section 401(b)(1) of the Congressional Budget
Act.®

On Sept. 23, 1976, the following occurred:

Mr. [Joesph] VIGORITO [of Pennsylvania]. Mr. Speaker, I call up the conference report
on the bill (H.R. 10339) to encourage the direct marketing of agricultural commodities
from farmers to consumers, and ask unanimous consent that the statement of the man-
agers be read in lieu of the report.

The Clerk read the title of the bill.

The‘,-? SPEAKER.® Is there objection to the request of the gentleman from Pennsyl-
vania?

POINT OF ORDER

Mr. [John] ROUSSELOT [of California]. Mr. Speaker, I make a point of order.

The SPEAKER. The gentleman will state his point of order.

Mr. ROUSSELOT. Mr. Speaker, I have two points or [sic] order to raise against the
conference report on H.R. 10339 (H. Rept. 94-1516).

The first is under the Budget Control Act. The second is under House Rule XXVIII.

Section 401(b)(1) of the Congressional Budget and Impoundment Control Act (Public
Law 93-344) provides as follows:

(b) LEGISLATION PROVIDING ENTITLEMENT AUTHORITY.—

(1) Tt shall not be in order in either the House of Representatives or the Senate to
consider any bill or resolution which provides new spending authority described in sub-
section (c)(2)(C) (or any amendment which provides such new spending authority)
which is to become effective before the first day of the fiscal year which begins during
the calendar year in which such bill or resolution is reported.

1. Parliamentarian’s Note: Because section 401(b) points of order are concerned with the
timing of the effectiveness of the proposed new entitlement authority, it is important
to establish both the “current” fiscal year (as described in section 401(b)) and the effec-
tive date of the new entitlement. At the time of this precedent, section 401(b) used a
different terminology than “current fiscal year,” prohibiting new entitlement authority
that became effective “before the first day of the fiscal year which begins during the
calendar year in which such bill or resolution is reported.” Such phrasing invites dif-
fering interpretations in situations (as here) where a committee’s reporting to the
House of a measure providing no new entitlement authority occurs in one calendar
year but consideration of a Senate amendment that does provide new entitlement au-
thority occurs in the next calendar year. The Parliamentarian’s position was that the
date on which the conference report containing the new entitlement authority was filed
in the House, rather than the date of the initial reporting in the House, governs the
analysis under section 401(b). The alternative interpretation opens a loophole to the
rule, by which a House measure reported in the previous calendar year could be used
by the Senate to add new entitlement authority (to become effective before the start
of the fiscal year) without triggering section 401(b) points of order.

2. 2 USC §651(b)(1).

3. 122 ConaG. REc. 32099, 32100, 32104, 94th Cong. 2d Sess. See also Deschler-Brown
Precedents Ch. 29 §2.36, Ch. 31 §4.14, and Ch. 33 §25.19, supra.

4. Carl Albert (OK).
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The text of the conference agreement as set forth in the amendment adding a new sec-
tion 8 is as follows:

EMERGENCY HAY PROGRAM

SEC. 8. In carrying out any emergency hay program for farmers or ranchers in any
area of the United States under section 305 of the Disaster Relief Act of 1974 because
of an emergency or major disaster in such area, the President shall direct the Sec-
retary of Agriculture to pay 80 percent of the cost of transporting hay (not to exceed
$50 per ton) from areas in which hay is in plentiful supply to the area in which such
farmers or ranchers are located. The provisions of this section shall expire on October
1, 1977.

It is clear from a literal reading of this proposed language that certain livestock own-
ers will be entitled to a hay subsidy immediately upon enactment of this bill.

This bill is effective during the so-called transition period of July 1-September 30,
1976.

In any event it is a new spending authority effective before October 1, 1976, which
marks the beginning of fiscal year 1977 but occurs in the calendar year in which the
conference report is being called up in the House.

“New spending authority” is defined in section 401(c)(2)(C) to include “payments * * *
the budget authority for which is not provided for in advance by appropriation Acts, to
any person * * * if * * * the United States is obligated to make such payments to per-
sons * * * who meet the requirements established by such law.”

In the instance at hand, hay payments are mandated by the language directing that
the President shall direct the Secretary of Agriculture to pay 80 percent of hay transpor-
tation costs—up to $50 per ton.

The second point of order is that section 8 of the conference report is not in compliance
with rule XXVIII, clause 4, and if such language were offered to H.R. 10339 during its
consideration in the House it would not be deemed to be germane under rule XI, clause
7.

The SPEAKER. Does the gentleman from Pennsylvania (Mr. VIGORITO) desire to be
heard on the points of order?

Mr. VIGORITO. Yes, Mr. Speaker, I would like to be heard on the two points of order.

The SPEAKER. The gentleman from Pennsylvania is recognized.

Mr. VIGORITO. Mr. Speaker, my understanding is that if this program is an entitle-
ment program under section 401 of the Budget Act, the funding could not be given an
authorization in this bill until the beginning of the next fiscal year, or, in this case, Octo-
ber 1, 1976. If that is the case, I would think that we could develop legislative intent
here in that none of the funding would begin in this bill until fiscal year 1977. As a
practical matter, the bill will probably not have cleared the President prior to that time,
anyway, and consequently we will not be delaying the impact of the bill for any substan-
tial length of time. We have less than a week before October 1 comes about.

On the second point of order, Mr. Speaker, I only want to say that although the gen-
tleman has a perfect right under the rules to raise a point of order at this point, I rather
regret that he is doing so in view of the seriousness of the drought problem and the re-
quirement that we do something now if assistance is going to actually be helpful. I will
oppose any motion to delete the hay assistance provision in the event that the point of
order should be sustained.
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The SPEAKER. The Chair is having difficulty with the argument made by the distin-
guished gentleman from Pennsylvania, because, as the Chair understands it, theoretically
and legally it would be possible to begin the payments before October 1, 1976, which
would be in violation of the Budget Impoundment and Control Act, as the entitlement
to those payments might vest prior to October 1. If, as the Chair understands it, the
entitlement to payments only vested after October 1, 1976, there would be no violation
of the Budget Control Act.

What is the gentleman’s answer to that?

Mr. VIGORITO. The intent is only to begin after October 1, 1976.

The SPEAKER. Of course, the Chair sees before him language which it seems to the
Chair—and the Chair is sympathetic with what the gentleman is trying to do—indicates
that:

In carrying out any emergency hay program for farmers or ranchers in any area of
the United States under section 305 of the Disaster Relief Act of 1974 because of an
emergency or major disaster in such area, the President shall direct the Secretary of
Agriculture to pay 80 percent of the cost of transporting hay (not to exceed $50 per
ton) from areas in which hay is in plentiful supply to the area in which such farmers
or ranchers are located. The provisions of this section shall expire on October 1, 1977.

This language does not say when the entitlement to payments vests and does not
imply when the payments begin. It does say when the payments end. But the point is
that the payments cannot begin before October 31, 1976, without violating the Congres-
sional Budget Act.

Mr. VIGORITO. I would like to bring to the attention of the Speaker and the House
that the Department of Agriculture currently has authority to help on this situation.
They can pay up to 50 percent of the cost of the freight for transporting the hay.

The SPEAKER. This changes that, though.

Mr. VIGORITO. I beg the Speaker’s pardon?

The SPEAKER. This changes that.

Mr. VIGORITO. This changes that?

The SPEAKER. Yes.

Mr. VIGORITO. It increases the entitlement to 80 percent from 50 percent, with a
limit of $50.

The SPEAKER. The Chair thinks that under the present circumstances he should in-
sist that the gentleman consider another procedure, because he thinks it can be worked
out. Therefore, the Chair must sustain the point of order.

The Chair will not rule on the second point of order, on germaneness grounds, because
one point of order against the entire conference report has been sustained.®

Will the gentleman undertake to work that out within the next day or two?

Mr. VIGORITO. Mr. Speaker, I ask unanimous consent to pull this off so that we can
work this out.

The SPEAKER. The conference report is no longer before the House. The gentleman
can dispose of the Senate amendments under another procedure. . . .

5. If one of multiple points of order is sustained, the Chair need not rule on the others.
See Deschler-Brown Precedents Ch. 31 §1.12, supra. With respect to conference re-
ports, the Chair will attempt to rule on points of order which, if sustained, would viti-
ate the entire report before entertaining points of order which, if sustained, would
merely excise the offending material. Deschler-Brown Precedents Ch. 33 §25.19, supra.
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Mr. [Robert] BERGLAND [of Minnesota]. Mr. Speaker, I move to take from the Speak-
er’s table the bill (H.R. 10339) to encourage the direct marketing of agricultural commod-
ities from farmers to consumers, with Senate amendments thereto, and consider the Sen-
ate amendments.

The Clerk read the title of the bill.

The Clerk read the Senate amendments, as follows:

Page 1, line 4, strike out “1975” and insert: “1976”. . . .

Mr. BERGLAND (during the reading). Mr. Speaker, I ask unanimous consent that Sen-
ate amendments be considered as read and printed in the RECORD.

The SPEAKER pro tempore (Mr. [John] McFALL [of California]). Is there objection to
the request of the gentleman from Minnesota?

Mr. ROUSSELOT. Mr. Speaker, reserving the right to object, can the gentleman tell
us if t}})e problem of compliance with the budget resolution is included in the gentleman’s
motion?

Mr. BERGLAND. If the gentleman will yield, the answer is yes. The question which
the gentleman raised earlier has been met. The effective date is October 1, 1976, there-
fore clearing up the question of entitlement in violation of the Budget Act.

Mr. ROUSSELOT. Mr. Speaker, further reserving the right to object, I would like to
inquire of the chairman of the Committee on the Budget if he is satisfied that the re-
quirements of the budget resolution have now been complied with.

Mr. [Brock] ADAMS. If the gentleman will yield, I am satisfied with the statement
that has been made by the gentleman from Minnesota (Mr. BERGLAND) and it is correct.

Mr. ROUSSELOT. Mr. Speaker, I thank the gentleman.

Mr. Speaker, I withdraw my reservation of objection.

The SPEAKER pro tempore. Is there objection to the request of the gentleman from
Minnesota?

There was no objection. . . .

§ 14. Former Section 402(a)

Former section 402(a) of the Congressional Budget Act() provided a point
of order that prohibited the consideration of bills or resolutions containing
new spending authority unless the bill or resolution was reported in the
House or Senate on or before May 15. This point of order was repealed by
Gramm-Rudman-Hollings,® and replaced with a new provision providing a
point of order against bills providing new credit authority not subject to ap-
propriations. That replacement was itself repealed by the Budget Enforce-
ment Act of 19973 and the credit authority points of order were collapsed
into section 401(a).*

. Now repealed. Formerly codified at 2 USC § 652.
Pub. L. No. 99-177.
Pub. L. No. 105-33.
As noted in Section 12, this requirement that credit authority be subject to appropria-
tions should be read in conjunction with section 504(b) of the Congressional Budget

o
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As noted above, former section 402(a) applied only to bills and resolutions,
and not to amendments,® including amendments in the nature of a sub-
stitute made in order by a special order of business.(® Consideration of bills
or resolutions by suspension of the rules waives all points of order against
such legislation, including section 402(a) of the Budget Act.(’» The Com-
mittee on Rules was also given authority in former section 402(b) to rec-
ommend emergency waivers of section 402(a).

In its original form, section 402(d) provided an exception to points of order
under section 402(a) for “companion” measures originating in the Senate.
This exception provided that if the House measure complied with the section
402(a) deadline, a Senate companion measure (or similar bill) would be in
order in the House, regardless of the date it was reported from committee
in the Senate.®

The current section 402 of the Budget Act was former section 403—a pro-
vision requiring the Congressional Budget Office to provide certain cost esti-
mates for bills and resolutions.®

The following precedents relate to the former section 402(a) of the Con-
gressional Budget Act.

§ 14.1 The chairman of the Committee of the Whole overruled a
point of order raised under former section 402(a) of the Congres-
sional Budget Act() against an amendment because section 402(a),
requiring bills containing authorization of new budget authority
to be reported by May 15 preceding the effective fiscal year, only
prohibited initial consideration of bills containing such provisions,
and not consideration of amendments containing such authoriza-
tions or of the bill as so amended.

On Sept. 13, 1983, the following occurred:

Act, which provides a separate limitation on certain government loans not subject to
appropriations.

See §14.1, infra.

See, e.g., 123 CONG. REC. 7858, 95th Cong. 1st Sess., Mar. 17, 1977.

See 123 CoNG. REC. 11108, 95th Cong. 1st Sess., Apr. 19, 1977.

For an example of a special order of business waiving section 402(a) against initial con-
sideration of a House bill that was not reported prior to the May 15 deadline and fur-
ther making in order a motion to insert the House text into a Senate companion meas-
ure, see 123 CONG. REC. 17258, 95th Cong. 1st Sess., June 2, 1977. Because the House
measure did not meet the requirements of section 402(a), the Senate companion meas-
ure could not take advantage of the exception provided by section 402(d) and thus also
required a waiver of 402(a) in the special order of business.

9. See §7, supra.

1. Now repealed. Formerly codified at 2 USC § 652.

2. 129 CoNG. REcC. 23881-84, 98th Cong. 1st Sess. See §9.2, supra.

PSS
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AMENDMENT OFFERED BY MR. WRIGHT

Mr. [James] WRIGHT [of Texas]. Mr. Chairman, I offer an amendment.
The Clerk read as follows:

Amendment offered by Mr. WRIGHT: Add at the end of the bill the following new
title:

TITLE V—SPECIAL IMPACT AID FOR IMMIGRANT CHILDREN EDUCATION

SHORT TITLE

SEC. 501. This title may be cited as the “Emergency Immigrant Education Act of
1983”.

DEFINITIONS

SEC. 502. As used in this title—

(1) The term “immigrant children” means children who were not born in a State and
who have been attending schools in any one or more States for less than three com-
plete academic years.

(2) The terms “elementary school”, “local educational agency”, “secondary school”,
“State”, and “State educational agency” have the meanings given such terms under sec-
tion 198(a) of the Elementary and Secondary Education Act of 1965.

(3) The term “elementary or secondary nonpublic schools” means schools which com-
ply with the applicable compulsory attendance laws of the State and which are exempt
from taxation under section 501(c)(3) of the Internal Revenue Code of 1954.

(4) The term “Secretary” means the Secretary of Education.

AUTHORIZATIONS AND ALLOCATION OF APPROPRIATIONS

SEC. 503. (a) There are authorized to be appropriated for each of the fiscal years
1984, 1985, and 1986, such sums as may be necessary to make payments to which
State educational agencies are entitled under this title and payments for administra-
tion under section 504.

(b)(1) If the sums appropriated for any fiscal year to make payments to States under
this title are not sufficient to pay in full the sum of the amounts which State edu-
cational agencies are entitled to receive under this title for such year, the allocations
to State educational agencies shall be ratably reduced to the extent necessary to bring
the aggregate of such allocations within the limits of the amounts so appropriated.

(2) In the vent [sic] that funds become available for making payments under this
title for any period after allocations have been made under paragraph (1) of this sub-
section for such period, the amounts reduced under such paragraph shall be increased
on the same basis as they were reduced. . . .

POINT OF ORDER

Mr. [John] ERLENBORN [of Illinois]. Mr. Chairman, I make a point of order against
the amendment.

The CHAIRMAN.® The gentleman from Illinois (Mr. ERLENBORN) will state his point
of order.

3. David Bonior (MI).
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Mr. ERLENBORN. Mr. Chairman, I make the point of order against the pending
amendment on the grounds that section 503 of the pending amendment violates section
402(a) and 303(a)(1) and (2).

In addition, Mr. Chairman, I make a point of order against the amendment in that
section 503(b)(1) violates sections 303(a)(4) and 401(c)(2) of the Budget Control Act.

Now, Mr. Chairman, section 303(a) of the Budget Control Act states that it shall not
be in order in either the House of Representatives or the Senate to consider any bill or
resolution or amendment thereto which provides: First, new budget authority for a fiscal
year; or second, an increase or decrease in revenues to become effective during a fiscal
year.

Mr. Chairman, 503(a) of the pending amendment creates new budget authority in that
it states that there are authorized to be appropriated for each of the fiscal years 1984,
1985, and 1986 such sums as may be necessary to make payments to which State edu-
cational agencies are entitled under this title and payments for administration under sec-
tion 504.

Mr. Chairman, the effect of section 503(b)(1) and later provisions of this amendment,
the amendment providing for $500 per pupil entitlement under this bill for this new im-
pact act program to be funded jointly from 503(a), which is the direct budget authority,
and 503(b)(1) which authorizes transfers from other existing budget authority, violates
401(c)(2) in that it creates new entitlement authority.

For these reasons I believe that the pending amendment violates these provisions of
the Budget Act and is subject to this point of order.

The CHAIRMAN. Does the gentleman from Texas (Mr. WRIGHT) wish to be heard on
the point of order?

Mr. WRIGHT. Yes, Mr. Chairman, I would like to be heard.

As T understand the gentleman’s point of order, he argues that this amendment would
not be in order because it would create a new entitlement and because it would be con-
trary to and excessive of the budget resolution.

With respect to the latter, I should simply point out that this does not create any enti-
tlement which would be triggered absent an appropriation. There would have to be an
appropriation in order for these moneys to be made available to the school districts which
the amendment would make eligible for said moneys.

503(a), Subsection b, provides that to the extent the Congress should fail to appro-
priate adequate funds, there would be a rateable reduction to each of the States other-
wise made eligible.

In other words, by its own provisions it contains a means of restraining the entitle-
ment that otherwise would be created within the amounts that are appropriated by Con-
gress.

Nothing thus far has been appropriated. This is simply an authorizing proposal. It is
no more violative of the provisions cited by the distinguished gentleman from Illinois
than are other provisions already adopted in this legislation in title IV in that they also
create, just as this new title would create, an additional eligibility for Federal assistance.

Inasmuch as the Supreme Court has ruled that it is the responsibility, under the Con-
stitution, of every school district to provide educational opportunity for all of the children
residing within that district, whether legally or not, then quite clearly, it falls within the
responsibility of the Federal Government to be able, if the Congress in its wisdom so
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determines, to provide assistance to those school districts upon whom this burden has
been imposed by decree of the Supreme Court.

The CHAIRMAN. Does the gentleman from Kentucky (Mr. PERKINS) desire to be heard
on the point of order?

Mr. [Carl] PERKINS [of Kentucky]. I do, Mr. Chairman.

Mr. Chairman, I concur in the argument made by the gentleman from Texas that the
amendment is germane. It is not an entitlement. This amendment creates no entitle-
ments. The program is purely an authorization of appropriations. All grants are subject
to reduction if appropriations are not sufficient.

There is nothing here that is nongermane about this amendment. The amendment is
germane.

Mr. ERLENBORN. Mr. Chairman, I would submit, respectfully, that the arguments
of the gentleman from Texas and the gentleman from Kentucky neither of them ad-
dressed the issue of violation of section 303(a) of the Budget Control Act which prohibits
the consideration of bills or amendments creating new budget authority until the first
concurrent resolution on the budget for such year has been agreed to, pursuant to section
301.

And the provisions of this amendment create new budget authority for fiscal years
1984, 1985, and 1986.

I might also state in support of my point of order, Mr. Chairman, that the amendment
may well also—depending upon the interpretation of the Parliamentarian—violate section
402(a) of the Budget Control Act, which prohibits the consideration of bills or resolutions
creating new budget authority unless they are reported before May 15.

Now, I submit that this bill was not reported before May 15.

There is a waiver for the bill, but there is no waiver in the rule for amendments to
the bill.

Now it could be argued, Mr. Chairman, that because the rule does not prohibit the
consideration of an amendment, but only bills and resolutions, that therefore this does
not apply.

I would submit, however, that if this amendment is adopted, we will then, in further
consideration of the bill, be considering a bill which at that time after the adoption of
this amendment would contain new budget authority that had not been reported in the
bill before May 15. So that is one additional reason for the sustaining of my point of
order.

Mr. WRIGHT. Mr. Chairman, very briefly I would like to be heard. In the first place,
it is my distinct impression, and I believe would be confirmed by a reading of the act,
that section 402(a) of the Budget Act does not apply to amendments, but only to bills.

Second, that a waiver of that section has been obtained with respect to this bill.

O 1650

Third, that the language proposed in this amendment provides nothing by way of edu-
cational spending authorization beyond that which already has been done in the bill itself
and that inasmuch as this bill is permitted to come before the House and is being consid-
ered by the House under a waiver of section 402(a), and since section 402(a) has no appli-
cation whatsoever, by its own terms, to an amendment per se, then the amendment is
germane and the amendment would be in order.

The CHAIRMAN. The Chair is prepared to rule.
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On the first question that the gentleman from Illinois raised with respect to the
amendment, an amendment is not covered by the May 15 reporting deadline in section
402(a) of the Budget Act and, therefore, that point of order is not sustained.

With regard to the issue of budget authority, the Chair would rule that the amend-
ment contemplates that budget authority would rest in an appropriations bill. This is an
authorization proposal that is being put forth by the gentleman from Texas.

Now, with respect to the third question that was raised by the gentleman from Illinois
on the question of an entitlement, the Chair will read the Congressional Budget Act defi-
nition of “entitlement,” in section 401(c)(2)(C) of that act, and I quote:

. . . to make payments (including loans and grants), the budget authority for which
is not provided for in advance by appropriation Acts, to any person or government if,
under the provisions of the law containing such authority, the United States is obli-
gated to make such payments. . . .

Now, the Chair would point out that in section 503(b)(1) of the amendment by the gen-
tleman from Texas, language pertaining to ratable reduction is being offered by the gen-
tleman from Texas, which negates the entitlement features which the gentleman from
Illinois alludes to by giving discretion to the Appropriation Committee and, therefore, the
Chair would rule that indeed it does not constitute an advance entitlement that the gen-
tleman referred to. The point of order is overruled.

§ 14.2 By unanimous-consent, the House permitted all committees to
file reports by a date certain (when the House would not be in ses-
sion),(») and all reports filed by that time were considered to have
been filed within the time permitted by former section 402(a) of
the Congressional Budget Act,® with respect to fiscal year 1981
authorizations.

On May 13, 1980, the following occurred:

Mr. [James] WRIGHT [of Texas]. Mr. Speaker, I ask unanimous consent that all com-
mittees may have until 12 o’clock noon on Friday, May 16, 1980, to file reports, and that
reports filed by that time be considered to have been filed within the time permitted by
section 402(a) of the Congressional Budget Act, with respect to fiscal 1981 authorizations.

The SPEAKER.@® Is there objection to the request of the gentleman from Texas?

O 1210

Mr. [Robert] BAUMAN [of Maryland]. Mr. Speaker, reserving the right to object, could
the gentleman tell us how many bills may fall into this category? Are there a great num-
ber? I know in the past the Rules Committee has on each bill waived the filing deadline
as the rule was granted.

1. For additional examples of similar unanimous-consent requests to permit committees
to meet the May 15 deadline, see, e.g., 122 CONG. REC. 12922, 94th Cong. 2d Sess.,
May 7, 1976; and 129 CoNG. REC. 12423, 98th Cong. 1st Sess., May 16, 1983.

2. Now repealed. Formerly codified at 2 USC § 652.

3. 126 CoNG. REC. 10996, 96th Cong. 2d Sess. See also 122 CoNG. REC. 12922, 94th Cong.
2d Sess., May 7, 1976.

4. Thomas O’Neill (MA).
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Mr. WRIGHT. If the gentleman would yield, I am not sure that I have an outside num-
ber. I honestly do not know how many would be affected by this. I do know that there
are bills in the Committee on Interstate and Foreign Commerce which are going to have
to be hurriedly prepared and put together if we do not give them this extra 12 hours.
Their staff has been burdened with a lot of activity with two conference committees,
among other things, and it is largely at their request that we have sought this unani-
mous consent.

Mr. BAUMAN. Mr. Speaker, I thank the gentleman, and I withdraw my reservation
of objection.

The SPEAKER. Is there objection to the request of the gentleman from Texas?

There was no objection.

§ 15. Section 315

Section 315 of the Congressional Budget Act,() added by the Budget En-
forcement Act of 1997, provides that self-executed amendments or amend-
ments made in order as original text by a special order are considered “as
reported” for purposes of titles III and IV of the Budget Act. Special orders
utilizing these types of amendments often do so for the purpose of “curing”
parliamentary violations (under the Congressional Budget Act or otherwise)
contained in the underlying legislation. Before the advent of section 315,
such curative amendments would not have qualified under the Congres-
sional Budget Act as having been “reported” from committee.® Thus, the
legislation would still have required a waiver of Budget Act points of order
despite the clear intention to remove any Budget Act violations via the cura-
tive amendment.

Relatedly, the House has also adopted free-standing orders to apply Budg-
et Act points of order to such “self-executed” amendments or amendments
made in order as original text for purposes of amendment. In the 106th
through the 112th Congresses, the House adopted a separate order on open-
ing day® to evaluate section 303(a) points of order against reported bills

1. 2 USC §645a.

2. Pub. L. No. 105-33.

3. See also Rule XXI clause 8 (rendering title III of the Congressional Budget Act applica-
ble to unreported measures). House Rules and Manual § 1068c (2011).

4, 157 CoNG. ReEc. H9 [Daily Ed.], 112th Cong. 1st Sess., Jan. 5, 2011 (H. Res. 5, sec.
3(a)(2)); 155 CONG. REC. 9, 111th Cong. 1st Sess., Jan. 6, 2009 (H. Res. 5, sec. 3(a)2));
153 CoNG. REc. 19, 110th Cong. 1st Sess., Jan. 4, 2007 (H. Res. 6, sec. 511(a)(2)); 151
CoNG. REc. 44, 109th Cong. 1st Sess., Jan. 4, 2005 (H. Res. 5, sec. 3(a)(2)); 149 CONG.
REc. 10, 108th Cong. 1st Sess., Jan. 7, 2003 (H. Res. 5, sec. 3(a)(2)); 147 CoNG. REC.
24, 107th Cong. 1st Sess., Jan. 3, 2001 (H. Res. 5, sec. 3(b)(2)); 145 CoNG. REC. 47,
106th Cong. 1st Sess., Jan. 6, 1999 (H. Res. 5, sec. 2(a)(3)). See §9, supra.
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or joint resolutions considered under a special order of business on the basis
of either the text made in order as original text for purposes of amendment
or the text on which the previous question is ordered directly to passage.

§ 16. Section 306

Section 306 of the Congressional Budget Act() prevents the consideration
of measures that contain matter within the jurisdiction of the Committee
on the Budget® but that have not been reported by (or been discharged
from) that committee.(® The Budget Enforcement Act of 1990 standardized
this section in its application to any bill, resolution, or amendment, motion
or conference report.®» The point of order is applicable in both the House
and the Senate.® Pursuant to section 904(c) of the Congressional Budget
Act,©® a vote of three-fifths of Senators duly chosen and sworn is required
to waive section 306 of the Budget Act.(D

The House has adopted special orders of business resolutions reported
from the Committee on Rules that explicitly waive the requirement of sec-
tion 306.® Furthermore, a special order of business that makes in order the
consideration of an unreported measure has the effect of discharging that
measure from committee (regardless of whether or not the text of the special
order uses the term “discharge”) and thus would meet the section 306 re-
quirement that the measure be reported or discharged from committee.(®

1. 2 USC §637.

2. See §7, supra.

3. Compare to Rule XXI clause 5(a), which provides a point of order against certain tax
and tariff measures not reported by the committee with jurisdiction over such matters
(Committee on Ways and Means). House Rules and Manual § 1066 (2011).

4, In the 107th through the 112th Congresses, the House adopted orders construing the
term “resolution” as “joint resolution.” See 157 CoNG. REc. H9 [Daily Ed.], 112th Cong.
1st Sess., Jan. 5, 2011 (H. Res. 5, sec. 3(a)(1)); 155 ConG. REc. 9, 111th Cong. 1st
Sess., Jan. 6, 2009 (H. Res. 5, sec. 3(a)(1)); 153 CoNG. REc. 19, 110th Cong. 1st Sess.,
Jan. 4, 2007 (H. Res. 6, sec. 511(a)(1)); 151 CoNG. REC. 44, 109th Cong. 1st Sess., Jan.
4, 2005 (H. Res. 5, sec. 3(a)(1)); 149 CoNG. REc. 10, 108th Cong. 1st Sess., Jan. 7, 2003
(H. Res. 5, sec. 3(a)(1)); and 147 CoNG. REc. 21, 107th Cong. 1st Sess., Jan. 3, 2001
(H. Res. 5, sec. 3(b)).

5. For examples of section 306 points of order raised in the Senate, see, e.g., 129 CONG.
REC. 6574, 6575, 6589-91, 98th Cong. 1st Sess., Mar. 22, 1983; and 122 CONG. REC.
19089-97, 94th Cong. 2d Sess., June 18, 1976.

6. 2 USC §621 note.

7. For an example of a successful waiver of section 306 in the Senate, see 140 CONG. REC.
24010, 24069, 24070, 103d Cong. 2d Sess., Aug. 25, 1994.

8. See 141 CoNG. REc. 13911, 13912, 104th Cong. 1st Sess., May 23, 1995 (H. Res. 155).

9. See §16.3, infra.
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The Committee on Rules has also reported special orders of business that
“self-execute” amendments to the original text that remove matters within
the jurisdiction of the Committee on the Budget in order to avoid violating
section 306.(10)

Pursuant to the Statutory Pay-As-You-Go Act of 2010,(1D a designation
regarding the budgetary effects under Stat-Paygo is not considered a matter
within the jurisdiction of the Committee on the Budget for the purpose of
section 306 enforcement.(12 This is to be contrasted with emergency des-
ignations made pursuant to section 251 of Gramm-Rudman-Hollings, which
have been considered within the jurisdiction of the Committee on the Budg-
et for that purpose.(1® Similarly, concurrent resolutions on the budget have
occasionally provided for special treatment of amounts designated as emer-
gencies.(19 Emergency designations contained in measures pursuant to such
ad hoc provisions contained in concurrent resolutions on the budget have
typically been viewed as falling within the jurisdiction of the Committee on
the Budget.(15

§ 16.1 An amendment to a general appropriation bill designating an
appropriation as “emergency spending” within the meaning of sec-
tion 314 of the Congressional Budget Act() was held to “deal
with”@ matter within the jurisdiction of the Committee on the

10. See 142 CoNG. REC. 14609, 14610, 104th Cong. 2d Sess., June 19, 1996 (H. Res. 455).

11. Pub. L. No. 111-139, sec. 4(a)(4). See § 23, infra.

12. However, such a designation remains within the Committee on the Budget’s jurisdic-
tion for purposes of referral under Rule X.

13. For an example of a special order explicitly waiving section 306 for a bill containing
such section 251 emergency designations, see 144 CoONG. REcC. 16341, 105th Cong. 2d
Sess., July 21, 1998 (H. Res. 504). Section 314 of the Congressional Budget Act, as
noted in Section 1, supra, and Section 26, infra, is textually linked to these emergency
designations under section 251 of Gramm-Rudman-Hollings. For an example of an
amendment containing such an emergency designation ruled out on a section 306 point
of order, see §16.1, infra.

14. See §4, supra.

15. The blanket waiver contained in H. Res. 396 of the 108th Congress covered such

unreferred budget matters. 149 CoNG. REC. 24863, 24864, 108th Cong. 1st Sess., Oct.

16, 2003.

2 USC § 645.

2. Although somewhat unusual statutory language, this phraseology is used in section 306

of the Congressional Budget Act.

[y
.
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Budget on a measure that had not been reported by that com-
mittee, in violation of section 306 of the Congressional Budget Act,
and ruled out of order.

On Sept. 8, 1999, an amendment containing an emergency designation
in an appropriation bill was ruled out of order for violating section 306 of
the Congressional Budget Act:

AMENDMENT OFFERED BY MR. FILNER

Mr. [Bob] FILNER [of California]. Mr. Chairman, I offer an amendment.
The Clerk read as follows:

Amendment offered by Mr. FILNER:

In title I, in the item relating to ‘‘VETERANS HEALTH ADMINISTRATION—MEDICAL CARE’’,
insert at the end the following:

In addition, for ‘‘Medical Care’’, $1,100,000,000: Provided, That the Congress hereby des-
ignates the entire such amount as an emergency requirement pursuant to section
251(b)(2)(A) of the Balanced Budget and Emergency Deficit Control Act of 1985: Provided
further, That such amount shall be available only to the extent of a specific dollar
amount for such purpose that is included in an official budget request transmitted by the
President to the Congress and that is designated as an emergency requirement pursuant
to such section 251(b)(2)(A).

Mr. FILNER (during the reading). Mr. Chairman, I ask unanimous consent that the
amendment be considered as read and printed in the RECORD.

The CHAIRMAN pro tempore.® Is there objection to the request of the gentleman
from California?

There was no objection.

Mr. [James] WALSH [of New York]. Mr. Chairman, I reserve a point of order against
the gentleman’s amendment. . . .

POINT OF ORDER

Mr. WALSH. Mr. Chairman, I insist on a point of order against the amendment, if
I could explain further.

The CHAIRMAN pro tempore. The gentleman from New York (Mr. WALSH) may state
his point of order.

Mr. WALSH. Mr. Chairman, we have had this debate, the gentleman from California
(Mr. FILNER) and I, for the better part of the afternoon.

The issue here is the offset that he provides under the rule, and he is asking for an
emergency declaration. We considered that process and ultimately rejected it.

What we did was we found real dollars within the budget to allocate for veterans
health, and what we did was provide a $1.7 billion increase over the President’s request.

As the gentleman has stipulated to and agreed to, and I think it is a unanimous agree-
ment now, the President’s request for veterans medical health was not only inadequate,
it was embarrassing. They later came back and they suggested that, yes, they thought
that the $1.7 billion level was the right level and supported it. We received a letter from
the Vice President on that.

3. 145 CoNG. REc. 20928-30, 106th Cong. 1st Sess.
4. Edward Pease (IN).
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We also received letters from the American Legion and from the Veterans of Foreign
Wars who agreed that $1.7 billion was the right amount to fund veterans health care.

I looked back at the budgets of the last 5 years, including this budget. We have gone
from $15.7 billion in the 1996 enacted level to $19 billion this year. That is a $3.5 billion
increase in funding for veterans. So we have striven mightily, in spite of the lack of sup-
port there seems to be in the executive branch for the veterans medical care budget.

The Congress, both parties, have supported plussing up this budget, and we made hard
choices, as we have heard in the debate today. NASA was cut a billion dollars. There
are programs in HUD operating subsidies, modernization funds in public housing where
we had to go to help to fund the veterans health care. People want more money for Sec-
tion 8 vouchers, but the choices were difficult.

We cannot appropriate these funds because they are not available to us, Mr. Chair-
man. For that reason, I would restate and insist on the point of order against the amend-
ment because it proposes to change existing law, constitutes legislation in an appropria-
tions bill; therefore, violates clause 2, rule XXI and because it violates section 306 of the
Budget Act that deals with matters in the jurisdiction of the Committee on the Budget.

The CHAIRMAN pro tempore. Does the gentleman from California (Mr. FILNER) seek
to be heard on the point of order?

Mr. FILNER. Mr. Chairman, speaking on the point of order, Mr. Chairman, I say to
my friend, the gentleman from New York (Mr. WALSH), I want to legislate on this appro-
priations bill. We were not allowed to do any legislation in our authorizing committee.
The Chair just refused to allow motions from the minority side.

The gentleman says we have real dollars for our $1.7 billion. I am asking for real dol-
lars here. We have it in our command. It is being given to people, special interests, in
the utility industry. It is being given to special interests for multinational corporations.
It is being given to those who make $200,000 or more a year. Why not give a billion
to the veterans who made our country as great as it is?

So we have the real dollars, Mr. Chairman, and we should legislate on this appropria-
tions bill, and I hope the Chair would find in our favor.

The CHAIRMAN pro tempore. The Chair finds that a proposal to designate an appro-
priation as “emergency spending” within the meaning of the budget-enforcement laws is
fundamentally legislative in character. It does not merely make the appropriation. In-
stead, it characterizes the appropriation otherwise made. The resulting emergency des-
ignation alters the application of existing law with respect to that appropriation. Thus,
the proposal is one to change existing law. On these premises and based on previous rul-
ings of the Chair earlier today, the Chair holds that the amendment offered by the gen-
tleman from California, by including a proposal to designate an appropriation as “emer-
gency spending” within the meaning of the budget-enforcement laws, constitutes legisla-
tion in violation of clause 2(b) of rule XXI.(®

The Chair also finds that a proposal to designate an appropriation as “emergency
spending” within the meaning of the budget-enforcement laws is a matter within the ju-
risdiction of the Committee on the Budget under clause 1(e) of rule X.

On that premise the Chair holds that the amendment offered by the gentleman from
California, because it relates to such a matter on a bill that was not referred® to that
committee, also violates section 306 of the Congressional Budget Act of 1974.

5. For more information on the prohibition against legislating on an appropriation bill,
see generally Deschler’s Precedents Ch. 26, supra. See also House Rules and Manual

§§ 1052, et seq. (2011).
6. While it is true that a committee cannot report a measure (or be discharged from its
consideration) if it has not been formally referred such a measure, the language of sec-
tion 306 speaks only of a requirement to report or be discharged from consideration.
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The point of order is sustained on each of the grounds stated. The amendment is not
in order.

§ 16.2 An amendment directing that certain lease-purchase agree-
ments be “scored” for budget purposes on an annual basis was
held to “deal with” matter within the jurisdiction of the Com-
mittee on the Budget on a bill not reported by that committee, in
violation of section 306 of the Congressional Budget Act.(D

On July 19, 1999,® the following occurred:

AMENDMENT NO. 10 OFFERED BY MR. BEREUTER

Mr. [Douglas] BEREUTER [of Nebraska]. Mr. Chairman, I offer an amendment.
The CHAIRMAN pro tempore. The Clerk will designate the amendment.

The text of the amendment is as follows:

Part B amendment No. 10 offered by Mr. BEREUTER:

Page 35, after line 9, insert the following:

SEC. 211. LEASE-PURCHASE AGREEMENTS.

Whenever the Department of State enters into lease-purchase agreements involving
property in foreign countries pursuant to section 1 of the Foreign Service Buildings Act
(22 U.S.C. 292), budget authority shall be scored on an annual basis over the period of the
lease in an amount equal to the annual lease payments.

Mr. [Saxby] CHAMBLISS [of Georgial. Mr. Chairman, I reserve the right to raise a
point of order on the amendment of the gentleman from Nebraska (Mr. BEREUTER).

The CHAIRMAN pro tempore.® The point of order is reserved.

Pursuant to House Resolution 247, the gentleman from Nebraska (Mr. BEREUTER) and
a Member opposed each will control 5 minutes.

The Chair recognizes the gentleman from Nebraska (Mr. BEREUTER). . . .

POINT OF ORDER

The CHAIRMAN pro tempore. Does the gentleman from Georgia (Mr. CHAMBLISS) in-
sist on his point of order?

Mr. CHAMBLISS. I do, Mr. Chairman.

I object to the amendment under section 306 of the Congressional Budget Act.

Mr. Chairman, the amendment violates section 306 of the Congressional Budget Act
of 1974. Section 306 prohibits the consideration of any amendment that is within the
jurisdiction of the Committee on the Budget and which is offered to a bill that was nei-
ther reported or discharged from the Committee on the Budget.

The amendment of the gentleman from Nebraska modifies the budgetary treatment of
certain leases entered into by the State Department. The budgetary treatment of such
leases prescribed in the Balanced Budget Act and Emergency Deficit Control Act of 1985,
which is, pursuant to clause 1 of House Rule X, within the jurisdiction of the Committee
on the Budget.

1. 2 USC §637.
2. 145 CoNG. REc. 16615, 16616, 106th Cong. 1st Sess.
3. Daniel Miller (FL).
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Under current law and existing scoring procedures, the Federal Government is re-
quired to appropriate the full cost of any multi-year lease of office space in the fiscal
year in which it enters into the lease agreement. This amendment permits the State De-
partment to commit the Federal Government to a long-term lease agreement with an ap-
propriation for only the first year of the cost of the lease. However, once the lease is
agreed to, the Federal Government is saddled with a long-term financial commitment.

So I do object to the gentleman’s amendment.

The CHAIRMAN pro tempore. Does the gentleman from Nebraska (Mr. BEREUTER)
wish to be heard on the point of order?

Mr. BEREUTER. Yes, Mr. Chairman. It is my intention to attempt to amend the
Budget Act to permit for lease-purchasing by the State Department for embassies and
consulates and related facilities, but I do reluctantly, with great regret, acknowledge that
a point of order does pertain against the amendment under the rule.

Mr. CHAMBLISS. Mr. Chairman, I would just say to the gentleman that we look for-
ward to working with him to reconcile any concern he has.

The CHAIRMAN pro tempore. The point of order is sustained.

§ 16.3 While section 306 of the Congressional Budget Act() prohibits
consideration of a concurrent resolution on the budget within the
jurisdiction of the Committee on the Budget unless it has been re-
ported by or discharged from that committee, adoption by the
House of a special order of business reported from the Committee
on Rules making in order consideration of an unreported concur-
rent resolution on the budget has the inevitable effect, under the
precedents,® of “discharging” the Committee on the Budget con-
sistent with the statute.

On Mar. 13, 1986, a special order adopted by the House providing for
consideration of an unreported concurrent resolution on the budget had the
effect of discharging the Committee on the Budget from further consider-
ation of that resolution, and need not have contained the term “discharge”
or waived points of order under section 306 of the Congressional Budget Act:

The SPEAKER pro tempore.® Pursuant to House Resolution 397 and rule XXIII, the
Chair declares the House in the Committee of the Whole House on the State of the Union
for the consideration of the concurrent resolution, House Concurrent Resolution 296.

POINT OF ORDER

Mr. [Hank] BROWN of Colorado. Mr. Speaker, I rise to make a point of order against
consideration of House Concurrent Resolution 296.

The SPEAKER pro tempore. The gentleman will state his point of order, please.

. 2 USC §637.
See Deschler’s Precedents Ch. 21 §§20.1, et seq., supra.
132 CoNG. REC. 4638, 4639, 99th Cong. 2d Sess.
. Dale Kildee (MI).

N
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Mr. BROWN of Colorado. Mr. Speaker, this resolution proposes a congressional budget
for the U.S. Government for fiscal years 1987, 1988, and 1989. It fails to comply with
section 306 of the Congressional Budget Act.

Section 306 of the Congressional Budget Act is very clear. It says:

No bill or resolution, and no amendment to any bill or resolution, dealing with any
matter which is within the jurisdiction of the Committee on the Budget or either House
shall be considered in that House unless it is a bill or resolution which has been reported
by the Committee on the Budget of that House (or from the consideration of which such
committee has been discharged) or unless it is an amendment to such a bill or resolution.

Now, Mr. Speaker, section 308 was reaffirmed last year in the debt limit bill, the
balanced budget, and Emergency Deficit Control Act. It is on our books as Public Law
99-171.

House Concurrent Resolution 296 clearly is legislation dealing with the congressional
budget that must be handled by the Budget Committee. Since the committee has neither
reported or been discharged from consideration of the resolution, bringing the resolution
to the floor violates section 306.

The rule reported by the Rules Committee makes in order the consideration of House
Concurrent Resolution 296, but it does not waive any point of order against the resolu-
tion for failing to comply with section 306.

Now, Mr. Speaker, some might argue that by adoption of the rule we have somehow
waived section 306.

Let me refer this body and the Chair to the resolution itself and the rule that we just
passed. It is very clear that there is no waiver within that resolution to section 306 of
the Budget Act.

To hold contrary, to hold somehow that this rule does something that it does not say,
is a clear violation of the rules of this House, and I would ask that my point of order
be upheld.

The SPEAKER pro tempore (Mr. KILDEE). Does any other Member wish to speak on
the point of order? If not, the Chair will rule.

The Chair, first of all, will reread for the House section 306. The section reads:

“SEC. 306. No bill or resolution, and no amendment to any bill or resolution, dealing
with any matter which is within the jurisdiction of the Committee on the Budget of ei-
ther House shall be considered in that House unless it is a bill or resolution which has
been reported by the Committee on the Budget of that House (or from the consideration
of which such committee has been discharged) or unless it is an amendment to such a
bill or resolution.

The rule just adopted does discharge the Committee on the Budget. It has that inevi-
table effect under the precedents. The rule needs no waiver of section 306 because this
procedure is in compliance with section 306 and within the authority of the Committee
on Rules.

The Chair, therefore, overrules the point of order.
5. As printed in the Congressional Record. The gentleman probably meant section 306 of
the Budget Act given the context of the argument.
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E. Budgetary Enforcement in the Absence of a Budget Resolution

§ 17. “Deeming” Resolutions

As noted earlier, a budget resolution takes the form of a concurrent reso-
lution and as such must be adopted in identical form by both Houses of
Congress in order to be effective. Adoption of a concurrent resolution on the
budget by one House alone is not sufficient to render any of its provisions
binding on either House. Without a budget resolution in place, many points
of order under the Congressional Budget Act remain unenforceable.

Nevertheless, there have been numerous occasions in which Congress has
found itself unable to agree to a concurrent resolution on the budget. In
such circumstances, the House has typically adopted a resolution “deeming”
the House-adopted budget resolution to have been adopted by Congress for
purposes of enforcing Congressional Budget Act provisions. These “deemers”
are orders of the House and therefore trigger the application of Congres-
sional Budget Act points of order to proceedings in the House, particularly
during the appropriations process. However, as mere orders of the House,
such “deeming” resolutions have no application to Senate procedures, and
the Senate may not give cognizance to House actions ostensibly taken pur-
suant to the Congressional Budget Act (such as the passage of reconciliation
legislation) where a concurrent resolution on the budget has not been agreed
to by both bodies.()

In 1985, and again in 1990,® the House adopted temporary measures
“deeming” a House-adopted concurrent resolution on the budget to have
been adopted by Congress for purposes of enforcing certain Congressional
Budget Act points of order in the House. Such measures ceased to be effec-
tive when Congress completed action on a budget for the relevant fiscal
years. In both of these cases, Congress did eventually complete action on
a concurrent resolution on a budget.

But in recent years, similar “deeming” resolutions have been adopted by
the House in cases where Congress did not ultimately adopt a budget reso-
lution. The first such resolution was adopted by the House in 1998, after
the failure of both Houses of Congress to agree on a budget resolution for
fiscal year 1999. Since then, there have been at least six additional

. See §21.6, infra.
See §17.6, infra.
See §18.3, infra.
See 144 CoNG. Rec. 12991, 105th Cong. 2d Sess., June 19, 1998 (H. Res. 477), and
145 CoNG. REc. 76, 106th Cong. 1st Sess., Jan. 6, 1999 (H. Res. 5, sec. 2(a)).

o
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“deemers” without a subsequent concurrent resolution. Such “deeming” lan-
guage has usually been contained in a separate section of a special order
of business resolution making in order consideration of another matter, such
as an appropriation bill.

The scope of such “deemers” has varied over time. Such provisions may
simply establish section 302(a) allocations for committees of the House for
purposes of enforcing points of order under title III (or portions thereof) of
the Congressional Budget Act.® On other occasions, such provisions have
“deemed” an entire House-adopted budget resolution (or conference report
on a budget resolution) to have “full force and effect” as though adopted by
Congress.(© Additionally, such provisions may provide (or alter) additional
budgetary enforcement mechanisms, such as extending special budget rules
provided by separate orders contained in an opening-day resolution adopting
the rules of the House,(” carrying forward authorities from a previous budg-
et resolution,® or rendering inapplicable provisions of the former so-called
“Gephardt rule” implementing debt ceiling increase procedures.® In some
instances, the authorities contained in such a “deemer” have been carried
forward by a separate order contained in an opening-day resolution estab-
lishing the standing rules of the House.(1®

“Deeming” Resolutions in the Absence of a Budget Resolution

§ 17.1 The House has adopted a special order of business resolution
reported from the Committee on Rules containing a separate sec-
tion providing that, pending adoption of a concurrent resolution
on the budget by Congress, the provisions of a House-adopted
budget resolution (with certain modifications) shall have “force
and effect” in the House as though adopted by Congress.

On Apr. 17, 2012,(» the House adopted the following resolution:

5. 144 CoNG. REc. 12991, 105th Cong. 2d Sess., June 19, 1998 (H. Res. 477). The House
has also established ad hoc section 302 allocations to govern evaluations of certain
Congressional Budget Act points of order during consideration of specific measures. See
142 CoNG. REec. 13637, 104th Cong. 2d Sess., June 11, 1996 (H. Res. 451); and 142
CoNG. REc. 14079, 104th Cong. 2d Sess., June 13, 1996 (H. Res. 453).

6. See §§17.1, 17.2, 17.4, 17.5, 17.6, 18.3, infra; and 152 CoNG. REC. 8561, 109th Cong.
2d Sess., May 18, 2006 (H. Res. 818).

7. See §17.2, infra.

8. See §17.3, infra.

9. See §§17.3, 17.4, and 29, infra.

10. See §17.5 and 149 CoNG. REc. 10, 108th Cong. 1st Sess., Jan. 7, 2003 (H. Res. 5, sec.

3(a)(4)).

1. 158 CoNG. REc. H1860 [Daily Ed.], 112th Cong. 2d Sess.
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PROVIDING FOR CONSIDERATION OF H.R. 4089, SPORTSMEN’S HERITAGE ACT
OF 2012, AND FOR OTHER PURPOSES

Mr. [Robert] BISHOP of Utah. Mr. Speaker, by direction of the Committee on Rules,
I call up House Resolution 614 and ask for its immediate consideration.
The Clerk read the resolution, as follows:

H. REs. 614 . . .

SEC. 2. (a) Pending the adoption of a concurrent resolution on the budget for fiscal
year 2013, the provisions of House Concurrent Resolution 112, as adopted by the
House, shall have force and effect in the House as though Congress has adopted such
concurrent resolution (with the modifications specified in subsection (b)).®

(b) In section 201(b) of House Concurrent Resolution 112, as adopted by the
House, the following amounts shall apply:

(1) $7,710,000,000 (in lieu of $8,200,000,000) for the period of fiscal years 2012
and 2013 with respect to the Committee on Agriculture; and

(2) $3,490,000,000 (in lieu of $3,000,000,000) for the period of fiscal years 2012
and 2013 with respect to the Committee on Financial Services.

§ 17.2 The House has adopted a special order of business resolution
reported from the Committee on Rules containing a separate sec-
tion providing that, pending adoption of a concurrent resolution
on the budget by Congress, the provisions of a House-adopted
budget resolution shall have “force and effect” in the House as
though adopted by Congress, and further providing that the allo-
cations printed in the committee report accompanying the special
order shall be considered to be the allocations required under sec-
tion 302(a) of the Congressional Budget Act.

On June 1, 2011,(» the House adopted the following resolution:

PROVIDING FOR CONSIDERATION OF H.R. 2017, DEPARTMENT OF HOMELAND
SECURITY APPROPRIATIONS ACT, 2012

Mr. [Thomas] REED [of New York]. Mr. Speaker, by direction of the Committee on
Rules, I call up House Resolution 287 and ask for its immediate consideration.

2. Parliamentarian’s Note: The House later adopted a resolution (H. Res. 643, providing
for consideration of an appropriation bill) containing a separate section amending this
section of H. Res. 614. The text of that amendment is as follows: “House Resolution
614 is amended in section 2(a) by inserting ‘and the allocations of spending authority
printed in Tables 11 and 12 of House Report 112-421 shall be considered for all pur-
poses in the House to be the allocations under section 302(a) of the Congressional
Budget Act of 1974’ before the period.” Absent such language specifically designating
those allocations as meeting the requirements of the Congressional Budget Act, enforce-
ment of budgetary points of order based on those allocations would not be possible. For
an example of a similar “deeming” resolution that arguably failed to properly designate
proposed committee allocations for Budget Act enforcement purposes, see 152 CONG.
REC. 8651, 109th Cong. 2d Sess., May 18, 2006 (H. Res. 818).

1. 157 CoNG. REc. H3816-7 [Daily Ed.], 112th Cong. 1st Sess.
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The Clerk read the resolution, as follows:

H. REs. 287

Resolved, That at any time after the adoption of this resolution the Speaker may,
pursuant to clause 2(b) of rule XVIII, declare the House resolved into the Committee
of the Whole House on the state of the Union for consideration of the bill (H.R. 2017)
making appropriations for the Department of Homeland Security for the fiscal year
ending September 30, 2012, and for other purposes. The first reading of the bill shall
be dispensed with. All points of order against consideration of the bill are waived. Gen-
eral debate shall be confined to the bill and shall not exceed one hour equally divided
and controlled by the chair and ranking minority member of the Committee on Appro-
priations. After general debate the bill shall be considered for amendment under the
five-minute rule. Points of order against provisions in the bill for failure to comply with
clause 2 of rule XXI are waived except for section 536. During consideration of the bill
for amendment, the chair of the Committee of the Whole may accord priority in rec-
ognition on the basis of whether the Member offering an amendment has caused it to
be printed in the portion of the Congressional Record designated for that purpose in
clause 8 of rule XVIII. Amendments so printed shall be considered as read. When the
committee rises and reports the bill back to the House with a recommendation that
the bill do pass, the previous question shall be considered as ordered on the bill and
amendments thereto to final passage without intervening motion except one motion to
recommit with or without instructions.

SEC. 2. (a) Pending the adoption of a concurrent resolution on the budget for fiscal
year 2012, the provisions of House Concurrent Resolution 34, as adopted by the House,
shall have force and effect (with the modification specified in subsection (c)) in the
House as though Congress has adopted such concurrent resolution. The allocations
printed in the report of the Committee on Rules accompanying this resolution shall
be considered for all purposes in the House to be the allocations under section 302(a)
of the Congressional Budget Act of 1974 for the concurrent resolution on the budget
for fiscal year 2012.

(b) The chair of the Committee on the Budget shall adjust the allocations referred
to in subsection (a) to accommodate the enactment of general or continuing appropria-
tion Acts for fiscal year 2011 after the adoption of House Concurrent Resolution 34
but before the adoption of this resolution.

(c) For provisions making appropriations for fiscal year 2011, section 3(c) of House
Resolution 5 shall have force and effect through September 30, 2011.

§ 17.3 The House has adopted a special order of business resolution
reported from the Committee on Rules “self-executing” the adop-
tion of a budget enforcement resolution that, in the absence of a
concurrent resolution on the budget, provided for budgetary en-
forcement mechanisms in the House (including binding section
302(a) allocations), carried forward certain authorities from the
previous fiscal year’s concurrent resolution on the budget, and dis-
abled the operation of the former so-called “Gephardt rule.”®

1. See §29, infra.
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On July 1, 2010, the House adopted a special order of business (H. Res.
1500) that “self-executed” the passage of a unique budget enforcement reso-
lution.

PROVIDING FOR CONSIDERATION OF SENATE AMENDMENTS TO H.R. 4899,
SUPPLEMENTAL APPROPRIATIONS ACT, 2010

Mr. [James] MCGOVERN [of Massachusetts]. Madam Speaker, by direction of the
Committee on Rules, I call up House Resolution 1500 and ask for its immediate consider-
ation.

The Clerk read the resolution, as follows:

H. REs. 1500

Resolved, That upon adoption of this resolution it shall be in order to take from the
Speaker’s table the bill (H.R. 4899) making emergency supplemental appropriations for
disaster relief and summer jobs for the fiscal year ending September 30, 2010, and for
other purposes, with the Senate amendments thereto, and to consider in the House, with-
out intervention of any point of order except those arising under clause 10 of rule XXI,
a motion offered by the chair of the Committee on Appropriations or his designee that
the House concur in the Senate amendment to the text with each of the five House
amendments printed in the report of the Committee on Rules accompanying this resolu-
tion. The Senate amendments and the motion shall be considered as read. The motion
shall be debatable for one hour and 30 minutes as follows: 30 minutes equally divided
and controlled by the chair and ranking minority member of the Committee on Appro-
priations; then 30 minutes equally divided and controlled by Representative Lee of Cali-
fornia or her designee and an opponent; and then 30 minutes equally divided and con-
trolled by Representative McGovern of Massachusetts or his designee and an opponent.
The previous question shall be considered as ordered on the motion to final adoption
without intervening motion or demand for division of the question except that the ques-
tion of adoption of the motion shall be divided among the five House amendments. The
first portion of the divided question shall be considered as adopted. If the remaining por-
tions of the divided question fail of adoption, then the House shall be considered to have
rejected the motion and to have made no disposition of the Senate amendment to the
text.

SEC. 2. Upon adoption of the motion specified in the first section of this resolution—

(a) the Clerk shall engross the action of the House under that section as a single
amendment; and

(b) a motion that the House concur in the Senate amendment to the title shall be con-
sidered as adopted.

SEC. 3. The chair of the Committee on Appropriations may insert in the Congressional
Record not later than July 3, 2010, such material as he may deem explanatory of the
Senate amendments and the motion specified in the first section of this resolution.

SEC. 4. House Resolution 1493 is hereby adopted.

SEc. 5. Clause 10(a) of rule XXI is amended to read as follows:

“(a)(1) Except as provided in paragraphs (b) and (c), it shall not be in order to consider
any bill, joint resolution, amendment, or conference report if the provisions of such meas-
ure affecting direct spending and revenues have the net effect of increasing the on-budget
deficit or reducing the on-budget surplus for the period comprising either—

2. 156 CoNG. REc. H5342-3, 5357-8 [Daily Ed.], 111th Cong. 2d Sess.
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“(A) the current year, the budget year, and the four years following that budget year;
or

“(B) the current year, the budget year, and the nine years following that budget year.

“2) The effect of such measure on the deficit or surplus shall be determined on the
basis of estimates made by the Committee on the Budget relative to baseline estimates
supplied by the Congressional Budget Office consistent with section 257 of the Balanced
Budget and Emergency Deficit Control Act of 1985 and consistent with sections 3(4), 3(8),
and 4(c) of the Statutory Pay-As-You-Go Act of 2010.

“(3) For the purpose of this clause, the terms ‘budget year, ‘current year,” and ‘direct
spending’ have the meanings specified in section 250 of the Balanced Budget and Emer-
gency Deficit Control Act of 1985, except that the term ‘direct spending’ shall also include
provisions in appropriation Acts that make outyear modifications to substantive law as
described in section 3(4)(C) of the Statutory Pay-As-You-Go Act of 2010.”.

The SPEAKER pro tempore (Mr. [Anthony] WEINER [of New York]). The gentleman
from Massachusetts is recognized for 1 hour. . . .

Mr. McGOVERN. Mr. Speaker, I yield myself 15 seconds.

Mr. Speaker, the rule provides for consideration of the Senate amendments to H.R.
4899 and makes in order a motion by the chair of the Appropriations Committee to con-
cur in the Senate amendments with the five amendments printed in the Rules Com-
mittee report.

The rule waives all points of order against the motion except those arising under clause 10
of rue21. . . .

Finally, the rule amends the time periods in clause 10 of rule XXI to align with the Statutory
Pay-As-You-Go Act of 2010. . . .

So the resolution was agreed to.

The result of the vote was announced as above recorded.

A motion to reconsider was laid on the table.

The SPEAKER pro tempore. Pursuant to section 4 of the resolution, House Resolution
1493 is hereby adopted.

The text of the resolution is as follows:

H. REs. 1493

Resolved,

(a) BUDGET ENFORCEMENT.—For the purposes of budget enforcement:

(1) BUDGET ALLOCATIONS.—The following allocations shall be the allocations made
pursuant to section 302(a) of the Congressional Budget Act of 1974 to the Committee
on Appropriations and shall be enforceable under section 302(f)(1) of that Act:

(A) FISCAL YEAR 2010.—In addition to amounts allocated under the concurrent res-
olution on the budget for fiscal year 2010 (S. Con. Res. 13), the allocation for new dis-
cretionary budget authority to the Committee on Appropriations shall be increased up
to $538,000,000 for program integrity initiatives listed in section 422(a) of S. Con. Res.
13. The outlay allocation for fiscal year 2010 and fiscal year 2011 shall be adjusted
accordingly.

(B) F1scAL YEAR 2011.—

(i) New discretionary budget authority, $1,121,000,000,000.

(ii) Discretionary outlays, $1,314,000,000,000.
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(iii) New mandatory budget authority, $765,584,000,000.
(iv) Mandatory outlays, $755,502,000,000.

(2) DISCRETIONARY SPENDING ENFORCEMENT PROVISIONS.—The provisions of the
concurrent resolution on the budget for fiscal year 2010 (S. Con. Res. 13) shall remain
in force and effect in the House, except that the references in section 424 (point of
order against advance appropriations) to fiscal years 2010 and 2011 shall be references
to fiscal years 2011 and 2012, respectively.

(b) ADDITIONAL ENFORCEMENT PROVISIONS.—For the purposes of the Congressional
Budget Act of 1974 or the concurrent resolution on the budget for fiscal year 2010 (S.
Con. Res. 13)—

(1) section 421 of S. Con. Res. 13 shall no longer apply to the consideration of
bills, joint resolutions, amendments, or conference reports;

(2) the chairman of the Committee on the Budget may exclude the effect of any
“current policy adjustment” as provided in section 4(c) of the Statutory Pay-As-You-
Go Act of 2010 from a determination of the budgetary effects of any provision in a
bill, joint resolution, amendment, or conference report; and

(3) the terms “budget year”, “current year”, and “direct spending” have the mean-
ings given those terms in section 250 of the Balanced Budget and Emergency Deficit
Control Act of 1985, except that the term “direct spending” shall include provisions in
appropriation Acts that make outyear modifications to substantive law as described
under section 3(4)(C) of the Statutory Pay-As-You-Go Act of 2010.

(c) SENSE oF THE HOUSE ON DEFICIT REDUCTION.—

(1) FINDINGS.—The House finds that—

(A) passage of the Statutory Pay-As-You-Go Act of 2010, passage of legislation to
reform the defense acquisition system, and passage of health care reform legislation
reducing the deficit represented valuable contributions to fiscal responsibility;

(B) strengthening the economy and creating jobs are critical to reducing the long-
term deficit;

(C) fiscally responsible investments in education, including the retention of high-
quality teachers in the classroom, help to lay the foundation for a stronger economys;

(D) the discretionary levels for 2011 included in this resolution represent a reduc-
tion below the President’s comparable budgetary request, and further contribute to fis-
cal discipline; and

(E) defending our country requires necessary investments and reforms to strength-
en our military—including providing sufficient resources to aggressively pursue imple-
mentation of GAO recommendations to achieve efficiencies, and evaluating defense
plans to ensure weapons systems that were developed to counter Cold War-era threats
are not redundant and applicable to 21st century threats.

(2) SENSE OF THE HOUSE ON DEFICIT REDUCTION.—It is the sense of the House
that—

(A) by 2015 the Federal budget should be in primary balance—meaning that out-
lays in the Federal budget shall equal receipts during a fiscal year, not counting out-
lays for debt service payments;

(B) the debt-to-GDP ratio should be stabilized at an acceptable level once the econ-
0my recovers;

(C) not later than September 15, 2010, the chairs of committees should submit for
printing in the Congressional Record findings that identify changes in law that help
achieve deficit reduction by reducing waste, fraud, abuse, and mismanagement, pro-
moting efficiency and reform of government, and controlling spending within Govern-
ment programs those committees may authorize;
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(D) prior to the adjournment of the 111th Congress, any recommendations made
by the National Commission on Fiscal Responsibility and Reform and approved by the
Senate should be brought to a vote in the House of Representatives; and

(E) any deficit reduction achieved by the enactment of such legislation should be
used for deficit reduction only and should not be available to offset the costs of future
legislation.

(d) RESERVE FUND FOR DEFICIT REDUCTION.—Upon enactment of legislation con-
taining recommendations in the final report of the National Commission on Fiscal Re-
sponsibility and Reform, established by Executive Order 13531 on February 18, 2010,
that decreases the deficit for either time period provided in clause 10 of rule XXI of
the Rules of the House of Representatives, the chairman of the Committee on the
Budget shall, for the purposes of the Statutory Pay-As-You-Go Act of 2010, exclude any
net deficit reduction from his determination of the budgetary effects of such legislation,
to ensure that the deficit reduction achieved by that legislation is used only for deficit
reduction and is not available as an offset for any subsequent legislation.

(e) HOUSE RULE XXVIII.—Nothing in this resolution shall be construed to engage
rule XXVIII of the Rules of the House of Representatives.

§ 17.4 The House has adopted a special order of business resolution
reported from the Committee on Rules providing for consideration
of a conference report on a concurrent resolution on the budget
and containing a separate section providing that, upon adoption of
said conference report by the House and until the adoption of said
conference report by Congress, the provisions of the conference
report (including the joint explanatory statement) shall have
“force and effect” in the House and for purposes of title III of the
Congressional Budget Act, said conference report shall be consid-
ered as adopted by Congress.()

On May 19, 2004, the House adopted the following resolution:

Mr. [Doc] HASTINGS of Washington. Mr. Speaker, by direction of the Committee on
Rules, I call up House Resolution 649 and ask for its immediate consideration.
The Clerk read the resolution, as follows:

H. REs. 649

Resolved, That upon adoption of this resolution it shall be in order to consider the
conference report to accompany the concurrent resolution (S. Con. Res. 95) setting forth
the congressional budget for the United States Government for fiscal year 2005 and
including the appropriate budgetary levels for fiscal years 2006 through 2009. All
points of order against the conference report and against its consideration are waived.
The conference report shall be considered as read. The conference report shall be de-
batable for one hour equally divided and controlled by the chairman and ranking mi-
nority member of the Committee on the Budget.

1. An additional subsection of the resolution also disabled the operation of the former so-
called “Gephardt rule.” See § 29, infra.
2. 150 ConG. REC. 10105, 108th Cong. 2d Sess.
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SEC. 2. (a) Upon adoption in the House of the conference report to accompany Senate
Concurrent Resolution 95, and until a concurrent resolution on the budget for fiscal
year 2005 has been adopted by the Congress—

(1) the provisions of the conference report and its joint explanatory statement shall
have force and effect in the House; and

(2) for purposes of title III of the Congressional Budget Act of 1974, the conference
report shall be considered adopted by the Congress.

(b) Nothing in this section may be construed to engage rule XXVII.

SEC. 3. The House being in possession of the official papers, the managers on the
part of the House at the conference on the disagreeing votes of the two Houses on H.R.
2660 shall be, and they are hereby, discharged to the end that H.R. 2660 and its ac-
companying papers, be, and they are hereby, laid on the table.

§ 17.5 The House has adopted a special order of business resolution
reported from the Committee on Rules containing a separate sec-
tion providing that, pending the adoption of a concurrent resolu-
tion on the budget, a House-adopted budget resolution shall have
“force and effect” as though adopted by Congress and authorizing
the chairman of the Committee on the Budget to submit section
302(a) allocations to the Congressional Record as though made
pursuant to the Congressional Budget Act.

On May 22, 2002,() the House adopted the following resolution:

Mr. [Pete] SESSIONS [of Texas]. Mr. Speaker, by direction of the Committee on Rules,
I call up House Resolution 428 and ask for its immediate consideration.
The Clerk read the resolution, as follows:

H. REs. 428

Resolved, That at any time after the adoption of this resolution the Speaker may,
pursuant to clause 2(b) of rule XVIII, declare the House resolved into the Committee
of the Whole House on the state of the Union for consideration of the bill (H.R. 4775)
making supplemental appropriations for further recovery from and response to ter-
rorist attacks on the United States for the fiscal year ending September 30, 2002, and
for other purposes. The first reading of the bill shall be dispensed with. All points of
order against consideration of the bill are waived. General debate shall be confined to
the bill and shall not exceed one hour equally divided and controlled by the chairman
and ranking minority member of the Committee on Appropriations. After general de-
bate the bill shall be considered for amendment under the five-minute rule. The
amendments printed in the report of the Committee on Rules accompanying this reso-
lution shall be considered as adopted in the House and in the Committee of the Whole.
All points of order against provisions in the bill, as amended, are waived except as
follows: page 4, lines 18 through 23; page 57, line 6, through page 58, line 22; page
92, lines 3 through 5. During consideration of the bill for further amendment, the
Chairman of the Committee of the Whole may accord priority in recognition on the
basis of whether the Member offering an amendment has caused it to be printed in
the portion of the Congressional Record designated for that purpose in clause 8 of rule
XVIII. Amendments so printed shall be considered as read. During consideration of the

1. 148 CoNG. REC. 8675, 8676, 107th Cong. 2d Sess.

261



Ch. 41 §17 DESCHLER-BROWN-JOHNSON-SULLIVAN PRECEDENTS

bill, points of order against amendments for failure to comply with clause 2(e) of rule
XXI are waived. At the conclusion of consideration of the bill for amendment the Com-
mittee shall rise and report the bill, as amended, to the House with such further
amendments as may have been adopted. The previous question shall be considered as
ordered on the bill and amendments thereto to final passage without intervening mo-
tion except one motion to recommit with or without instructions.

SEC. 2. (a) Pending the adoption of a concurrent resolution on the budget for fiscal
year 2003, the provisions of House Concurrent Resolution 353, as adopted by the
House, shall have force and effect in the House as though Congress has adopted such
concurrent resolution.

(b) The chairman of the Committee on the Budget shall submit for printing in the
Congressional Record—

(1) the allocations contemplated by section 302(a) of the Congressional Budget Act
of 1974, which shall be considered to be such allocations under a concurrent resolution
on the budget;

(2) “Accounts Identified for Advance Appropriations,” which shall be considered to
be the programs, projects, activities, or accounts referred to section 301(b) of House
Concurrent Resolution 353; and

(3) an estimated unified surplus, which shall be considered to be the estimated uni-
fied surplus set forth in the report of the Committee on the Budget accompanying
House Concurrent Resolution 353 referred to in section 211 of such concurrent resolu-
tion.

(c) The allocation referred to in section 231(d) of House Concurrent Resolution 353
shall be considered to be the corresponding allocation among those submitted by the
chairman of the Committee on the Budget under subsection (b)(1).

§ 17.6 The House has adopted a resolution reported from the Com-
mittee on Rules providing that a House-adopted concurrent resolu-
tion on the budget shall be considered to have been adopted by
Congress for purposes of the Congressional Budget Act, that allo-
cations printed in the Congressional Record on a certain date
shall be considered to be those required under section 302(a) of
the Congressional Budget Act, and that such provisions shall cease
to apply upon final adoption by Congress of a concurrent resolu-
tion on the budget.

On July 24, 1985,() the House adopted the following resolution:

Mr. [Butler] DERRICK [of South Carolina]. Mr. Speaker, by direction of the Committee
on Rules, I call up House Resolution 231 and ask for its immediate consideration.
The Clerk read the resolution, as follows:

H. REs. 231

Resolved, That for the purposes of the provisions of the Congressional Budget Act
of 1974 (Public Law 93-344), as they apply to the House of Representatives, the Con-
gress shall be considered to have adopted H. Con. Res. 152, revising the congressional
budget for the United States Government for the fiscal year 1985 and setting forth
the congressional budget for the United States Government for the fiscal years 1986,

1. 131 CoNG. REC. 20181, 99th Cong. 1st Sess.

262



BUDGET PROCESS Ch. 41 §18

1987, and 1988, as adopted by the House on May 23, 1985. For the purposes of this
resolution, the allocations of budget authority and new entitlement authority printed
in the Congressional Record of July 23, 1985 by Representative Gray of Pennsylvania,
shall be considered as allocations made pursuant to section 302(a) of the Congressional
Budget Act of 1974 (Public Law 93-344).

SEC. 2. This resolution shall cease to apply upon final adoption by the House and
the Senate of a concurrent resolution on the budget for the applicable fiscal year or
years.

The SPEAKER pro tempore.® The gentleman from South Carolina [Mr. DERRICK] is
recognized for 1 hour.

§ 18. Committee Allocations Pursuant to Section 302

As noted in Section 11, a key piece of the congressional budget framework
is the allocation of specified amounts of budget authority to the committees
of the House and the Senate. Such allocations form the basis for evaluating
certain Congressional Budget Act points of order and are therefore crucial
in keeping committees (and particularly subcommittees of the Committee on
Appropriations) within their specified budgetary limits. When Congress fails
to adopt a concurrent resolution on the budget, those limits are unenforce-
able.

However, the House has on many occasions adopted “deeming” resolutions
that establish section 302(a) allocations in the absence of a final budget res-
olution. Such allocations may be established as part of a broader “deemer”
providing that an entire House-adopted budget resolution be considered as
having been adopted by Congress for Budget Act purposes,() or they may
be established in a more limited context (to provide, for example, a binding
allocation for a single committee or even a single measure).® Section 302(a)
allocations have also been established by separate order contained in an
opening-day resolution adopting the standing rules of the House.(®

In cases where Congress has adopted a concurrent resolution on the budg-
et via amendments between the Houses rather than through a conference
committee, neither a conference report nor a joint statement of managers
is produced. Because the latter is the statutorily-prescribed location for the
section 302(a) allocations,® Congress must take additional steps to formally
establish binding section 302(a) levels—often a unanimous-consent request

. Kenneth Gray (IL).
See § 17, supra.
See §18.3, infra.
See §18.2, infra.

2 USC §633(a).

e d
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to consider allocations printed in the Congressional Record as meeting the
requirements of section 302(a).®

Finally, where technical or other errors are found in existing allocations,
the House has provided that corrected allocations be considered as meeting
the requirements of section 302(a). This has been done both by special order
of business resolution® and unanimous consent.(”

Establishing Section 302(a) Allocations in the Absence of a
Budget Resolution—By Special Order of Business

§ 18.1 The House has, on diverse occasions, used special orders of
business to establish section 302(a) allocations as part of a tem-
porary budgetary enforcement mechanism in the absence of a final
concurrent resolution on the budget.

As documented above, “deeming” resolutions that provide temporary
budget enforcement mechanisms in the absence of a final concurrent resolu-
tion on the budget have often provided either that the section 302(a) alloca-
tions printed in a specified document (such as a committee report) be consid-
ered as those required by section 302(a) of the Congressional Budget Act,()
or specific authority (typically to the chairman of the Committee on the
Budget) to establish binding section 302(a) allocations.(®

Establishing Section 302(a) Allocations in the Absence of a
Budget Resolution—By Separate Order

§ 18.2 The House has required, via a separate order contained in an
opening-day resolution adopting the standing rules for a Con-
gress,() the chairman of the Committee on the Budget to submit

. See §18.6, infra.
See §18.7, infra.
See § 18.8, infra.
See, e.g., §17.2, supra.
See, e.g., §17.5, supra.
Resolutions adopting the rules of the House are usually considered on opening day of
a new Congress and typically contain “separate orders” that function as rules of the
House for the duration of that Congress. In this case, the requirement for the chairman
of the Committee on the Budget to submit section 302(a) allocations into the Congres-
sional Record was exercised on Feb. 25, 1999. 145 CoNG. REc. 3117, 3118, 106th Cong.
1st Sess. This same authority has been included in other resolutions adopting the rules
of the House at the outset of a Congress. See 157 CONG. REc. H9 [Daily Ed.], 112th
Cong. 1st Sess., Jan. 5, 2011 (for corresponding submission to the Congressional

R Eas:
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binding section 302(a) allocations into the Congressional Record
where the prior Congress had not completed action on a pertinent
budget resolution.

On Jan. 6, 1999,® the House adopted an opening-day resolution estab-

lishing the standing rules for a Congress containing the following authority
as a “separate order”:

SEC. 2. SEPARATE ORDERS.

(a) BUDGET ENFORCEMENT.—(1) Pending the adoption by the Congress of a concurrent
resolution on the budget for fiscal year 1999—

(A) the chairman of the Committee on the Budget, when elected, shall publish in the
Congressional Record budget totals contemplated by section 301 of the Congressional
Budget Act of 1974 and allocations contemplated by section 302(a) of that Act for each
of the fiscal years 1999 through 2003;

(B) those totals and levels shall be effective in the House as though established under
a concurrent resolution on the budget and sections 301 and 302 of that Act; and

(C) the publication of those totals and levels shall be considered as the completion of
Congressional action on a concurrent resolution on the budget for fiscal year 1999.

Establishing Section 302(a) Allocations in the Absence of a
Budget Resolution—For One Committee Only

§ 18.3 The House has adopted a special order of business resolution
reported by the Committee on Rules containing a separate section
declaring that the allocation of spending and credit authority to
the Committee on Appropriations() contained in a House report be
considered as meeting the requirements of section 302(a) for that

Record, see 157 CONG. REc. H1520-1 [Daily Ed.], 112th Cong. 1st Sess., Mar. 2, 2011);

2.
1.

153 CoNG. REC. 23, 24, 110th Cong. 1st Sess., Jan. 4, 2007 (for corresponding submis-
sion to the Congressional Record, see 153 CONG. REC. 3160, 3161, 110th Cong. 1st
Sess., Feb. 6, 2007); and 149 CoNG. REec. 10, 11, 108th Cong. 1st Sess., Jan. 7, 2003
(for corresponding submission to the Congressional Record, see 149 CoNG. REc. 180,
181, 108th Cong. 1st Sess., Jan. 8, 2003). In the case of the submission in 2003, an
additional special order of business authorized a specific Member (the presumptive
chairman of the Committee on the Budget) to make the submission prior to his election
as chairman. 149 CoNG. Rec. 172, 173, 108th Cong. 1st Sess., Jan. 8, 2003. For an
example of a similar separate order “deeming” the allocations contained in the budget
resolution conference report from the previous Congress (adopted by the House only)
to be those contemplated by section 302(a) of the Congressional Budget Act, see 151
CoONG. REC. 44, 109th Cong. 1st Sess., Jan. 4, 2005 (H. Res. 5, sec. 3).

145 CoNG. REC. 76, 106th Cong. 1st Sess.

For another example of a special order establishing a section 302(a) allocation for the
Committee on Appropriations only (in the absence of a final budget resolution), see 144
CoNG. REc. 12991, 105th Cong. 2d Sess., June 19, 1998 (H. Res. 477). For examples
of special orders establishing an allocation to govern consideration of a particular bill
reported by a subcommittee of the Committee on Appropriations, see 142 CONG. REC.
13637, 104th Cong. 2d Sess., June 11, 1996 (H. Res. 451); and 142 CoNG. REC. 14079,
104th Cong. 2d Sess., June 13, 1996 (H. Res. 453).
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committee until final adoption by both Houses of a concurrent res-
olution on the budget.

On June 19, 1990, the House adopted the following resolution:

WAIVING CERTAIN POINTS OF ORDER DURING CONSIDERATION OF H.R. 5019,
ENERGY AND WATER DEVELOPMENT APPROPRIATIONS ACT, 1991

Mr. [Butler] DERRICK [of South Carolina]. Mr. Speaker, by direction of the Committee
on Rules, I call up House Resolution 413 and ask for its immediate consideration.
The Clerk read the resolution, as follows:

H. REs. 413

Resolved, That during consideration of the bill (H.R. 5019) making appropriations for
energy and water developmen